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COMMON LAW“. 
| COMMON-PLACED: 


CON TAINING, 


'The Subſtance and Effe& of all the Com- 
mon Law Caſes diſperſed in the Body of 
the Law, collected as well from Abridg- | 
ments as Reports, in a perfect new Method. : 


| 


| | Wherein likewiſe 


| | 
The Terms of the Law, and the moſt conſiderable 4 
Writs and Proceſſes, are conciſely treated of, under 


their proper Titles. * 0 © He.) 
WITH AN 


Abſtract of Statutes, relating to the general Heads 
thereof, and exact Rx YEAEZN CES throughout. 


| The Whole compleated 


So as to be uſeful ro Counſellors, Attorneys, Students | 
of the LAW, and other Gentlemen, 
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To THE 


Ri6un HONOURABLE 


Sir Robert Raymond Kt. 
Lord Chief J uſtice of Enpland, 


| Yr LoKD, 


I. has ever been my De- 
fire and Ambition to 
attempt ſomething of Uſe 
to the Profeſſion of the 
Law, and to find out the 


greateſt and moſt exalted 


Patrons; And this Trea- 
tiſe, now ſheltered under 
your Lordſhip's Protecti- 
on, being deſigned to com- 


municate a general Know- 


A ledge 


rr rr rn nm — 
6 A * 
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Dedication. 


ledge of the Laws of the 
Kingdom, I humbly hope 
your Lordſhip wall fa | 
vourably receive it, ſo as to 
forward me in a larger 
Work which I have pro- 
miſed the World. 

Tis a ſingular Pleaſure 
to all Perſons that have 
the Honour toattend your 
Lordſhip, to ſee you on 
your juſt Promotion to the 
Chief Juſticeſhip of Eng- 
land, as firm and ſteady 

as the Lord Holt, and 

mild as the Lord Hale, 
your Lordſhips Great tho 
not immediate Predeceſ- 
ſors. In your Hands, guid- 
ed by Truth and Imp ar- 
2 the Balance of Ju- 
ſtice is rightly placed; 
| And 


— 


Dedication. 


And thro your Lordſhip's 


Learning, Wiſdom and 
Penetration, we Experi- 
ence that our glorious Law 


- | hath its deſired End: By 


your Adminiſtration of it, 
the Prerogative of the 
Crown and Liberty of the 
Subject, at the ſame Time 
flouriſh: And it is your 
Happineſs to aſſert the 
Authority of the Judge, 


and likewiſe maintain that 


good Nature conſpicuous 
in your private Lite. 

As a ſuperior Character 
of this Kind, is univerſally 
confeſſed to be your Lord- 
ſhip's, I need not enlarge 
on your great,and known 
Abilities, or thoſe Virtues 
of Goodneſs, Candor and 

A2 Huma- 


Dedication. 
Humanity which emi- 
B nently center 1n your 
Lordſhip; nor left I ſhould 
| be guilty of Preſumption, 
ö ſhall I offer any Thing 
farther, but beg you will 
accept of the honeſt En- 
deavours of, 


My Lon D, 
Tour Lordſbi P's 
moſt Dutiful, 
moſt Obedient and 
Humble Servant 


* 
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THE 


PREFACE. 


HE Great and Commendable 
Learning of the Laws of one's 
Country, if rightly conſidered, is 
equal with any other Learning, even the Po- 
liteft of the moſt flouriſhing Kingdoms, tho 
it is not commonly ſo accepted; as it points 
out to us Fuſtice between Man and Man, 
and the Means that ſecure all Men from 
Injuſtice; And if 22 in general, 
is to be eſtimated by the Difficulty in its 
attaining, that of the Law, beyond any o- 
ther, merits our Approbation. 

It is to be imputed to this juſt Confide- 
ration, and the Succeſs of my Statute Law 
Common-Placed, which in a few Months 
gended a large Impreſſion, that I hace 
continued Studies of this Nature, and a- 
mong others compoſed the following Work; 
which, I may venture to ſay, whatever 


Reception it meets with, is the moſt _ 
| | an 


PREFACE 


and regular Performance that hath hither- 
to pa ed through my Hands: And as 1 
was always for bringing Things into a 
ſmall Compaſs, I have endeavoured, in 
handling my preſent Subject, to be conciſe 
and exact; and have purſued a Chain of Þ 
Method, to connett and make eaſy the 
K nowledge I communicate, without burden- 
ing the Reader with needleſs Repetitions, or 
confounding him with manifeſt Contradic- 
230715, 

This Treatiſe was begun and good Part 
of it written, long before Wood's Inſtitute 
was publiſhed, (tho I have fince conſulted 
that Work, and alſo Danvers's and Lilly's 
Abridements) and was finiſhed before Nel- 
fon's Abridgment of the Law appeared ; 
And if I have inſerted any Informations 
therein contained in thoſe Writers, as it is 
reaſonable to be expefted I may, the ſame 
Authorities having been generally reſorted 
to, they are chiefly from the ſeveral Books 
referred to and not from them. Where I 
have taken any Thing out of theſe Au- 
thors only, I have done them the Juſtice to 
mention them. , 

T1 ſhall 5 to Cenſure, in this 
Preface, the Writings or Methods of thoſe 
who have Hons before me: The World will 

Judge of Them and Me, and the only Fu- 
dau ] defire is Impartiality. If this Work, 
wherein no Pains have been ſpared, ſhould 
be conſirued a ſhort methodical Abridement 
either of Coke's Inſtitutes, Danvers, Wood, 

2 | or 


PREFACE. 
or Lilly, I flatter my ſelf, it might be 
efteemed by ſome Perſons Labour well be- 


ſtowed; But as it comprehends the Sub- 
lance and Effect of all of them, with a 


Die to Attorneys and others, as well as 


Gentlemen at the Bar, I hope in the 
Whole, it will not fail of Acceptance. 
Here the Reader will find a general 
Knowledge of our Laws, and the Books 
containing the Body of the Law diretted to 
for Particulars ; to illuſtrate which Know- 
ledge, near five Hundred Heads have been 
Neceſſary, ſome of them concerning the moſt 
conſiderable Writs and Proceſſes, and others 


on the Terms 3 in the Law, to explain 


ſuch difficult Words as relate to the Prac- 
tice of the Courts, and render my uſeful 
Work compleat. 


G. J 
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Abatement. 


Batement of a Writ, is an Exception al- rerms de 
ledged and made good in Law, and taken Ley. p. 1. 
to the Inſufficiency of the Matter, or the | 

way mn of the Allegation, by miſ- 

# naming the Plaintiff or Defendant, or the Place; to 
variance between the Writ, and the Specialty, or Re- 
cord ; the Uncertainty of the Writ, Count or Declara- 
tion; or Death of either of the Parties, &c. 

The Defendant Prays that the Writ or Plaint may velv. 112. 
Abate, and the Suit of the Plaintiff ceaſe for that 2 Mod. 65. 
Time. And the Nature of Plea in Abatemient, is to 5 Lev. 30g. 
entitle the Plaintiff in the Action to a better Writ, | 
Though one great Reaſon for Abatement of Writs, 
is that the Party Proſecuted ſhould not be twice 
Charged, or twice vexed, for one Debt. | 

A Detendant js made Party to an Action by the, x,q 127 
Words, Venit & Defendit vim & Injuriam quando, &c. . 

And if he Pleads in Diſability of the Plaintiff's Per- 
ſon, he muſt firſt make himſelf a Party by this Part 
of the Defence. Defendant Pleads that he was Bap- 1 Lill. 5. 
tired by the Name of Micha, and not Michael; it is Paſch. 5 W. 
not enough that the Plaintiff Reply he is known by 
one Name, and the other; he ſhould Traverſe that 
he was Baptized, otherwiſe the Defeudant may 

B Demugx, ; 


— - 


— 


. n n 


2 "Tie Common Law Comman:-Þ laced, 
Lutw. 36. Demur. One may not Plead in Abatement Miſno- 
mer ol a Partner, or Companion. 
2 Brownl. One Sued as Executor may Plead in Abatement, 
184. that Adminiſtration was committed to him, without 


5 Mod. 136.a Traverſe. The Death of a Plaintiff did in all 
Caſes Abate the Writ before Judgment, till the Stat. 

8&9 W. 3.8 C gl. 3. by which neither the Death of Plain- 

Cap. 11. tiff or Defendant ſhall Abate it, if the Action might 
be originally Proſecuted by and againſt Executors 
and Adminiſtrators; and where there are two or 
more Plaintifts or Defendants, if Cauſe of Action 
Survives, the Death of one or more of them ſhall 

not Abate the Writ. | | 

3 Mod. 249. Where two Jointenants are Defendants, the Death 
of one will not Abate the Writ. Treſpaſs againſt 
four, three Plead in Abatement the Death of one; 

3 Lev. 130. They mult conclude, Pet _ fs Curia ult ius pro- 
cedere vult, and not, Quod Breve caſſetur. 

1 Inſt, 128. An Alien born, may be Pleaded in Abatement. 
Outlawry may be Pleaded in Abatement, or in Bar; 
but *tis only a Diſability till the Outlawry is re- 
verſed. In Actions where Outlawry may be Award- 

1 H. 5. ed, the Defendant is to be Named with proper Ad- 

| ditions, or the Writ (on Exception to it) ſhall Abate. 

H. P. C. 200. Omiſſion of any Word in Writ of Appeal that is 

Lill. Reg. material, Abates it. A Plea may be good in Abate- 

1 Mod. 214. ment, though it has Matter in Bar; and be good in 

2 Mod. 65- Bar, though Pleaded in Abatement. In ſome Caſes 

2 Rol. 64- Os Detendant may Plead either in Abatement or 

ar. 

5 Mod. 144 One may Plead in Abatement of a Declaration, 

3 Lev. 66. where tis by Original; but if Action be by Bill, 

 Plowd. 84 you muſt Plead in Abatement of the Bill only, not the 
Declaration. A little Variance between the Declara- 
tion and Bond pleaded, will not make naught the 
Declaration : But Incertainty, will make Proccedings 

at Law Abate, 

Lach. 178. Falſe Latin will Abate an Original Writ ; but 
not make void any Judicial Writ, Plea, @c. After 
a Plea in Bar, to annul the Action for ever ; and af- 


Writ. 
4 - Abate⸗ 


. 
ter Imparlance, one can't Plead in Abatement of the 
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Abatement as to juriſdiction of the Court, muſt Lach. 178. 
be Pleaded in Perſon. 


Abeyance, 


A Þcyance ſigniſies in Law as much as to Expect. 
It is a Principle of Law that in every Land 
there is a Fee-Siinple in ſome Perſon, or it is in A- 
beyance. ; 5 =» : 

Right of Fee-Simple is ſaid to be in Abeyance, 1 Inſt. 342. 
viz. in Remembrance, Intendment and Confidera- Perk- 12. 
tion of Law: The Frank-Tenement of the Glebe of Lit. 646. 

a Parſonage, during the Time the Parſonage is void, 
is in no Man, but in Abeyance, and Expectance, be- 
longing to him who is next to Enjoy it. | 

If a Leaſe be made for Term of Life, Remainder e rms de 
to the Right Heirs of 4. B. who is Living at the Ley 6. 
Time of the Grant; In this Caſe the Remainder 3 Leon. 23. 
paſſeth from the Grantor preſently, yet it veſts not 
preſently in the Grantee, that is the Heir of A. B. 
till A. B. Die; when if. Leſſee for Life be Living, 
then the Heir has a good Remainder. Here it is 
ſaid the Fee Simple is in Abeyance, until the Death 1 Inſt. 342. 
of A. B. And if Tenant for Term of another's Life 
Dieth, the Freehold is ſaid to be in Abeyance, till 
the Occupant Enters. | 

When Fee-Simple is in Abeyance, and by Poſſibi- 1 Inft. 378. 
lity may every Hour come in Eſſe; yet the Fee-Sim- 
ple cannot be charged until it come in Fſſe, ſo as to 
be certainly charged or Aliened. 

But by the Common Law, when all that had In- 11;4. 343, e 
tereſt in the Thing did join, as in caſe of a Parſon, 
Sc. when the Patron and Crdinary joined with him 
in a Grant of the Parſonage, the Grant or Charge 
thereby was made certain, 


B 2 Ability, 


K — 1 2 
* 2» 


2 ? 
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Ability. See Capacity. 
Acceptance. 


A Cceptance is as it were a tacit Agreement to a 
. Preceding Act, which might have been Defeated, 
if ſuch Acceptance had not been Agreed to. 


1 Saund. 241. A Biſhop, Cc. accepting Rent upon a Leaſe of | 


his Predeceſſor, makes it Good: But if a Parſon 
make a Leaſe for Years, void by his Death, Accep- 


tance of Rent by the Succeſſor will not make it 


good. : * 

1 Inſt. 373. Baron and Feme ſeized of Lands in the Feme's 
Right, join in a Leaſe reſerving Rent ; the Baron 
dies, if the Feme accepts the Rent, the Leaſe is con- 


firmed. If a Lord accepts of his Tenant the laſt | 
Rent due, and gives him a Releaſe for it; all Rent in 


Arrear 1s preſum'd to be ſatisfied. 


3 Rep 24. Acceptance of Rent from an Aſſignee, knowing o R 


1 Saund. 241. the Aſſignment, bars Action of Debt againſt the 


* — 
- 
- EY * 
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Leſſee; but Action of Covenant may be afterwards |? 


1 Inſt. 211. brought for Payment of the Rent. And Acceptance 


285. of Rent will bar one to enter for a Condition broken, © 


where the Rent is due afterwards, A Leſſor accepts 
a Surrender from the Leſſee, he is thereby concluded 
of his Action of Waſte, for Waſte before the Sur- © 


render. 


3 Rep. 65. Condition of a Leaſe for Years concludes, That 
. Cro. El. 5:8. then the Leaſe ſhall be void, &c. Here no Acceptance of 


the Rent due at any Time after the Breach of the 


Condition, makes the void Leaſe good; but in Leaſe | 


for Life with ſuch Condition, Acceptance of Rent 


due at a Day afterwards, will bar the Leffor of his 
Entry; as this voidable Leaſe may be affirm'd by Ac- 


ceptance. 


| 2 Roll. Abr. A Leſſee for Term of Twenty Years a of a 


469. Leaſe of the ſame Land for Ten Years, the Term of 


Acceptance of the new Leaſe, 


* 


Twenty Vears, is determined in Law, by the Leſſees 


+ 
ik 
I | 
if © 
$4 
3 


The Common Law Common⸗Placed. 5 


If an Obligor or Feoffor pay a leſs Sum than limited 1 Inſt. 212, 
in the Condition, before the Day, or at another Place, 

and the Obligee or Feoffee receive it; it is a good 
Satisfaction: Contra, at Day of Payment. 


f 


Accozd, 


| A cord is an Agreement, where any Perſon is in- 
- jured by a Contract, or Treſpaſs, to make Re- 
compence and Satisfaction: And this will be a Bar 

in Law, if the other Party after the Accerd perform- 
= ed, bring an Action for the ſame Treſpaſs, Cc. 
Where Damages only are to be recovered, Accord 4 Rep. t. 
is a good Plea, in perſonal Actions; but not in real 9 Rep. 70, 
Actions. In all Actions which ſuppoſe a wrong vi 77: 
c Armis, where Cap. & Exigent lay at Common | 
Law, Accord is good Plea. In Treſpaſs, Ejectment, 6 Rep. 44. 
Detinue, Oc. Accord is a good Plea ; but the ſafeſt 9 Rep. 80. 
Way of pleading it, is by way of Satisfaction. 

Accord executed is pleadable in Bar, but Executo- 1 Mod. 69. 
of I Ty not. 
the 1 / 


Account, 


N A Ecount is a Writ or Action, lying againſt a 
| Bailiff, or Receiver, Cc. to render Accounts 
who refuſe it. | 

If an Accomptant be found in Arrear, the Audi- 13 E. 1. 
tors aſſigned may commit him to Priſon, till he? Iaſt. 172. 
makes Agreement with the Party; but if he be Inſt. 379. 


he charged with more Receipts than he ought, or be not 
iſe allowed reaſonable Expences, he may ſue out of 
me Chancery a Writ Ex parte talis, to take four Main- 
his pernors tor bringing bis Body before the Barons of 


the Exchequer, and to warn the Lord to appear there, 

c. Not only Actions of Account may be brought 

7 againſt Bailiffs and Receivers, bur alſo againſt Execu- 

tors of Guardians, Bailifts, Receivers, Cc. And the 4 & 5 Ann. 
Auditors appointed by the Court, are to adminiſter 

an Oath, and examine the Parties : And if Bailiff or | 
Receiver make a Deputy, Account lies nevertheleſs ; Leon. 32, 
againſt the Bailiff or * 1 

3 


1 Inſt. 172. 


2 9 — — — 


Danv. Abr. 


V3 


Stat, 21 Jac 
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If Action of Account be brought againſt one as 
Bailiff, he ſhall be allowed his Colts and Expenges ; 
Aliter, where one is ſued as Receiver. It is no Plea 
in an Accomptant, that he was robbed ; but alledg- 
ing 'twas without his Default and Negligence, may 
be a good Plea in Action of Account. If I pay Mo- 
ney to another Perſon, I may bring Action againſt 
him for ſo much received to my Ule ; but he may 
diſcharge himſelf by ſaying it was for ſome Debt, 
or to be paid over by my Order to ſome other, 
which he hath done, &c. Money is delivered to 
another to be delivered over, Account lies, if it be 
not delivered. If I deliver Money to one to deliver 
over to another for my Uſe, and he gives it him, 
Account lies. And if a Man deliver Money to one 
to pay to me, if it be not paid, I ſhall have Ac- 
count againſt him. 

A Man receives Money due to me upon an Obli- 
gation, or for Rents owing to me, I my have 
Action of Account again him as my Receiver; or 
an Action of Debt, or upon the Caſe, as owing me 
ſo much Money as he hath received. If Money be 
received by a Wife, Account lies againſt the Husband. 
An Apprentice ſhall not be charged with Action of 
Account ; but againſt a Servant, whom a Man orders 
to receive Money, the Maſter ſhall have Account, if 
he were his Receiver. 

The Statute of Limitations, bars not a Merchant from 
' bringing Action of Account for Merchandize at any 
Time ; though other Actions of Account are within 
the Statute. | 

Action of Account, is Jaſimul computaſſet ; and 
the uſual Pleas in Account are, Quod nunquam fuit 
Receptor, Quod plene computavit, &c. 


Acquittal, and Acquittance. 


A Cquittal, Ggnifies to free or diſcharge ; and in 
A the molt general Acceptation, it is underſtood to 


be a Deliverance and ſetting free from the Suſpicion 
of Guilt, 


He 


Fry ey m 


x a 
- rand es ack ; 
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He that is diſcharged of a Felony, is ſaid to be 2 Inſt. 385. 
Acquietatus de Felonia ; and if he be drawn in Que- 
ſtion again for the ſame Offence, he may plead Auter 
foits acquit, When two are indicted, the one as Prin- 
cipal, and the other as Acceſſary, the Acquittal of 
the Principal is in Law the Acquittal of the Acceſ- 
ſary. Acquittal in Fact, is by Verdict, Sc. when a 
Man is found not Guilty of the Offence by a 


XX Jury. 


2 If one is indicted as Principal in Murder, Rob- Standf. 105. 
bery. Gc. and acquitted, he cannot be indicted after- 5 
= wards as Acceſſary before the Fact; but he may be 


; 1 indicted as Acceſſary after the Fact. And in caſe of 3 Inſt. 273. 
Murder, where a Perion is acquitted, Appeal may be 
brought againtt him. 


An Otfender may be acquitted by the King's Pro- Standf. 168. 


cClamation; as well as by Pardon. When a Perſon is 
> acquitted on a malicious Proſecution, he may have a 


mages. 


Copy of the Indictment, and Certificate from the 
> Judge, whereupon he may bring Action for Da- 


* An Acquittance is a Diſcharge in Writing of a 1 Inft. 112, 
um of Money, Debt, or Duty. A Servant may 


give Acquittance for the Uſe of his Maſter, where he 


uſually receives his Maſter's Rents, Gc. And bind 


the Maſter. A Man is obliged to give an Acquit- 


X tance, on Receipt of Money. But if a leſs Sum is 

paid in Satisfaction of a greater, it muſt be fo ex- Co. IId. 

3 preſſed in the Acquittance ; or it ſhall not be good. 5 
An Acquittance is a Diſcharge and Bar in Law, to 1 Inſt. 53. 

Actions, G c. But being without Seal, is only an 

Evidence or Proof of Payment of Money, or other 

Satisfaction, and not Pleadable. | 


Actions. 


ACTION is the Form of a Suit for Recovery of Dany. Abr 
a Man's Right, given by Law. And Right and Hob, 1 98. a 

Wrong are the Mother of all Actions; no Action 

can be brought without having of a Right, and lay- 

ing a Wrong. : 


B 4 IT dere 


Y 


32 H. 8. 
21 Jac, I, 
C, 6. 


1 H. 8. c. 4. 
31 Eliz. c. 5. 


6 Rep. 61. 


2 Leon, 77. 
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There are Actions perpetual, and temporal ; perpe- 
tual, thoſe which cannot be determined by Time, 
and for the Proſecution whereof no Time is limited; 


Temporary, Actions that are expreſsly limited. But 


fiace the Statute of Limitations, all Actions ſeem to 


be Temporary. A Writ of Right for Recovery ot f 


Lands, is to be brought in 60 Years : Writs of 
Formedon for Title to Lands in eſſe, to be ſued with- 


in 20 Years after Title accrued : Actions of Debt, 4 


upon the Cafe (except for Words) of Account, (e- 


| 


cept for Merchandize) Detinue, Trover and Treſpaſs, 
to be commenced in 6 Years; Actions of Aſſault 


and Battery in 4 Years; and for Slander, within 


2 Years after cauſe of Action, and not after. 


Taking out a Writ, and entring and filing it, is 


2 good bringing an Action, within the Time men- 
tioned by the Statute of Limitations : and on a treſh 
Promiſe, the Time limited may be enlarged. 

Beſides the Diviſion of Actions, into Action Real, 


Perſonal, and Mix'd, Debt, Caſe, Slander, Treſpaſs, | 


Detinue, and Waſte ; there are Actions upon the Sta- 
tute, where an Action is given to a Man by Statute 
that lay not before : And Action popular, given upon 
the Breach of tome Statute, wherein every Man has 
a Right to ſue for himſelf and the King, by Infor- 
mation or otherwiſe. Alſo Actions are ciyil, as for 


Recovery of that which is a Man's Due; or penal, 


ſuch as he for ſome Penalty or Puniſhment. And 
are Joint, or Several ; Jojnt, where ſeveral Perſons are 
concernd equally, and the one cannot bring the 
Action without the other; Several, in cafe of Treſ- 
paſſes, Cc. every Treſpaſs done by many is ſeveral ; but 


* 


every Aſſumpſit is joint. 


Action Neal. 


ACT I ON Real, is that Action whereby a Man 
claims Title to Lands, Tenements, Cc. in Fee, 
or for Life. And Actions Real, are either Poſſeſſory, 
of a Mans own Poſſeſſion and Seiſin; or Aunce= 
rel, of the Poſſeſſion or Seiſin of his Anceſtor, 


In 


3 
: 
's 
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In real Actions, where the Title is ſet forth in the 8 Rep. 87. 
Writ, ſeveral Lands by ſeveral Titles cannot be de- 
manded in the ſame Writ : but in perſonal Actions, 
ſeveral Wrongs and Cauſes of Action may be com- 
rehended in the fame Writ. If the Defendant be 5 Rep. 33+ 
arred in a real Action, he may have Action of a 
higher Nature, and try the ſame again: In perſonal 
Actions, a Bar is perpetual; and the Plaintiff can 
have no Remedy but by Writ of Error or Attaint. 
But the miſtaking an Action, is no Bar to bringing 
a new Action. | 
Real, and mix'd Actions, Waſte, Ejectment, &c:; 
and Treſpaſſes quare Clauſum fregit, mult be laid in 
the ſame County where the Lands lie: Perſonals R. 3. 
Actions, as Debt, Detinue, Aſſault, Cc. may be 1 Inſt, 282, 
brought in any County. An Action tranſitory may 
be laid in any County, notwithſtanding the Statute 
6 K. 2. ordains that Writs of Debt, Account, Cc. 
hall be laid in the Counties where the Contracts 
were made, | 
And yet Actions have generally been brought in 
the County where the Cauſe of Action did ariſe. 


Acklon Perſonal, 
AC TION Perſonal, is that which one Man may 


have againſt another, by reaſon of any Contra 
for Money or Goods, or of any Offence committed. 
; It is ſuch an Action whereby a Man claims a Debt, 
a Goods and Chatt les, or Damages for them; or Da- 
mages for Wrong done to his Perſon. 

Some Actions are in the Reality, and Perſonality ; 7 Inſt. 284, 
as Action of Waſte ſued againſt Tenant for Life, is 283. 
in the Reality, the Place waſted being to be recover- 
ed; and in the Perſonality, for that treble Damages 
are to be recovered for the wrongful Waſte done. 

If a Tenant for Years commits Wafte, and dies, , Inſt. 5;. 
Ation of Waſte will not lie againſt his Executors, Noy Max. 
Cc. for the Waſte before their Time. If a Keeper of 
a Priſon permit one in Execution to eſcape, and after- 
wards dieth, no Action will lie againſt his Execu- 
tors, And if a Battery be done to a Man, and the 

| | Party 
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Party that is the Aggreſſor, or on whom committed 
die, the Action is gone. : 

Theſe perſonal Actions, die with the Perſon ; and 
Releaſe of Actions real or perſonal, is a good Bar : 
other Actions Perſonal are comprehended under Debt, 
Cale, Cc. 


Action Mix d. 


AET ION mix d, is an Action that lies as well 
for the Thing demanded, as againſt the Perſon 
that hath it ; ſo that the Thing is recovered, and alſo 

Damages for the Wrong ſuſtained. : 
Terms de In Aſſe of Novel Diſſeiſin, if the Diſſciſor make a 
; Feoffment to another, the Diſſeiſee ſhall have this 
Writ againſt the Diſſeiſer and the Feoffee, and reco- 
ver Seiſin of the Land, and Damages for the Profits 
Ibid. and Wrong received. | 
And ſo it is in Action of Waſte, and Quare Im- 
pedi: : But Detinue is no Action mix d, though the 
Thing demanded, and Damages for with-holding 1t 
be recovered ; this being meerly Action perſonal, 

| i only for Goods and Chattles. 


2 K 3 E. 6. Action mix d ſeeks both the Thing whereof a Man 
e. 13; is deprived, and a Penalty for the unjuſt Dctention ; 
rf * Action for Tithes, upon the Statute 2 & 3 


Ackion ok Debt. 


T HIS Action lieth where a Man oweth to ano- 

I ther a certain Sum of Money upon an Obliga- 
Hon, or other Contract or Bargain. 

Anderſ.Rep. If Money be due upon any Specialty, Action of 


5. 7. Debt only lies. Debt lies 9 — the Heir of an 


Obligor, who has Lands by Deſcent, if the Execu- 
tors have not ſufficient; and the Obligee may bring 
Action againſt the Heir or Executor, althougli the 
5 Executor have Aſſets. On Bond or Bill for paying 
Dvorta s Money at ſeveral Days, no Adtioh of Debt lies till 
. bs, all the Days are paſt, On Promiſe, Cc. Caſe may 
F. N. B. 120, Jie after the firſt Default, and upon every Failure. For 
125 Debt to a Biſhop, Parſon, Cc. after his Death, his 
Executors ſhall have the Action; but to Dean and 

Chapter, Mayor and Commonalty, Cc. the Suc- 

ceſſors. Action 


1 Inſt. 292. 


„ „L wed et © ned SO ew, 
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Action of Debt lies upon Parol Contract; and ſo Sand. Rep. 
zoth Action on the Caſe. Debt lies againſt a She- 2 Ed. 6. c. 13, 
tiff, for Money levied in Execution. For Debt re- 3 Rep, 63. 

X ferred to Arbitration, you may not bring Action of 

Debt, but upon the Caſe. Debt lieth not for Rent 

upon a Leaſe for Life, by the Common Law, but the 2 Ed. 6. c. 13. 
Remedy is Aſſize, if the Plaintiff hath Seiſin; or by 3 Rep. 65. 


X Diſtreſs. But tor Rent on Leaſe for Years, Debt may 


Clothes he underta 


be brought ; and fo in the other Caſe, by Stat. 8 Ann. 

In Debt oh Bill, the Defendant may plead Payment | 
(before Action brought) in Bar; and on Bond, bring 4 & 5 Ann. 
in Principal, — and Coſts, pending the Action, C. 16. 
and be diſcharged. 

A Man owes another a Sum of Money, and hath 
his Note under hand without Seal, Action of Debt 
on Mutuatus lies; but the Defendant may wage his 
Law. On Action of the Cate, upon Promiſe of 
Payment, the Defendant can't wage his Law. | 

And Debt may be made Action on Caſe; by pro- 174. 
ving the Money lent, or Goods delivered, &c. the 
Promile of Payment is implied in Law. If Goods 
are delivered to a third Perſon for my Uſe, I may 
have Action of Debt, or Account for them. 

An Indebitatus generally not good in Debt, but 
mult ſhew for what indebtcd. 


Comp. Attor. 
p. 6» 


Action upon the Caſe, 


CTION on the Caſe, is a general Action for 
- Redreſs of Wrongs and Injuries done without 
orce, 

It lies for Deceits in Contracts, Bargains, and Sales, Dany. Abr. 
Cc. Where one Man ſells another Wine that is adulte- 32, &c. 
rated ; Wares by falſe Weights or Meaſure ; Cattle 
or Goods that are not his own; warrants a Horſe, 
c. to be ſound, that is not ſo; Clothes to be of 
ſuch a length, that are deficient ; where a Horſe Dyer 75. 
ti is hired, hath been abuſed ; a Farrier pricks and 
lames a Horſe by ſhoeing; a Taylor ſpoils 

ho to make; a Carpenter that 2 Cro. 195, 
undertakes to mend a Houſe, does it ill, or neglects 21 H. J. 
it; againſt a Chirurgeon who neglects his Patient; 
where Gools in Pawn are demanded, and on offer- Dyer 2 5, 


ing 
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2 Inſt. 198. ing the Money refuſed; for enticing away the Ser- 
? vant of another; Perſonating others; Cheating at 
Gaming, Oc. ; . | 
Comp. Attor. Action of the Caſe lies againſt one that arreſts ano- 
132, &c. ther without — 4 po a wy who is Sure- 
; ty, is not ſaved harmleſs, For ſtopping up, or 
— * — a a Watercourſe, or Way; incloſing or fur- 
Yely. 159. Charging a Common; breaking down a Man's Wall 
or Sluice ; for Ropping up of Windows; and for 
Hutt. 27. any private Nuſance to a Man's Water, Light, Air, 
Hern 208. Cc. whereby a Perſon is damnified, this Action lies; 
| and it lies ſo many Ways for Promiſes on Contracts, 
| Cc. that they are not to be named. | 
8 Rep. 32: Jf a Man be robbd in the Houſe of an Innkeeper, 
Danv. Abr. he ſhall anſwer it; and a common Carrier may be 
* charged in Action on the Caſe for Goods deliver'd 
Dyer 15% him, whereof he is robb d. An Innkeeper refuſing 
to entertain a Gueſt; a Smith refuſing to ſhoe a 
Horſe, Oc. are actionable. 

5 Mod. 456. If a Mail is robb'd, and Bills loſt; by Chief Ju- 
Plowd. 48. ſtice Holt Action lies againſt the Poſtmaſter as againſt 
| a common Carrier ; but 'twas otherwiſe adjudged by 
the other Juſtices. Breaches of Truſt are actionable ; 
and ſo where a Sheriff or other Officer doth not do 

Juſtice in executing Writs, &c. 
1 Cro. 173, A Man may proſecute for more than due, where 
Fitzherb. 35. Account is depending, and the Defendant is to prove 
Payment: But where a Suit is without Ground, 
Action of Caſe may be brought for unjuſt Vexa- 

tion. 


Action ok Detinue and Trover. 


Dyer 22. DEunue is an Action for Recovery of Goods and 

27 H. 8. Chattles, lent or delivered to another to keep; 
and may be for any Thing valuable, wherein one 
may have Property. 

F. N. B. 138, If any Thing be deliver'd to be kept, whether by 

38. the Party that brings the Action, or his Father, An- 


ceſtor, Sc. this Action lies, if detained ; but in 
other Caſes, Trover and Converſion. Detinue ought 
to be always of a Thing certain, and the Nature of 
it mult continue, and not be altered: and it . 
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[ | for Bags of Money ſealed, or Charters concerning 


Freehold in C. B. but in no other Court. 

To bring Detinue for Goods bought, you muſt Comp.Attor, 
ſhew the Time when you bought them, what you 335. 

id, and the Time for Delivery; and if a Thing 

delivered, to what Uſe you delivered it, and the 


1 Time appointed for Re- delivery. 


In ſome Caſes Wager of Law is allowed in Action 1 Inſt. 295. 
of Detinue ; but in Detinue for detaining an Inden- 
ture of Leaſe, or for Deeds or Charters which con- 


© cern the Inheritance, the Defendant ſhall not wage 


his Law. 
Trover and Converſion lies where the Defendant 


Y; hath found any of the Plaintiff's Goods; or come 


by the Goods by the Delivery of any other than the 
Plaintiff, and refuſeth to deliver them; and it is not 
uſually as Action of Detinue, that the Thing it ſelf 
ſhall be recovered, but Damages for the Converſon, 


or for both to the Value, Demand is _—_— before Danv. Abr, 
Action brought; and the Property of the Pl 


aintiff 23, 24. 
muſt be proved, before the Goods came to the Defen- 
dant's Hand. 

In this Action the Defendant may not wage his 
Law, wherefore it often takes Place of Detinue : But 
if a Man finds his Goods loſt in the Hands of ano- 
ther, if he bought them in open Fair or Market, 1 Inſt. 498. 
It alters the Property, and he cannot recover them, 

If a Man receives Goods of me for my Ule, I may Inſt. Legal. 
take my Goods again without Requeſt. 431. 


Action of Slander. 


HIS is an Action brought for defaming a Per- 
| fon in his Reputation; and for Words ſpoken 
which affect a Man's Life, Office, Trade, &c. or tend 


to the Loſs of Preferment in Marriage, Service, &c. 


A or to a Man's Difinheritance, or which Occaſion any 
x particular Damage, this Action may be had. 


To call a Merchant Bankrupt, or ſay he will be 4 Rep. 15. 
a Bankrupt in ſuch a Time. Say of an Attorney, Danv. 87. 
he is a Maintainer of Suits, and deals corruptly. Call 103. 
an honeſt Perſon Thief, or perjured Man, A Juſtice 
of Peace, a falſe Juſtice, &c. A Doctor of —_— 
ool, 


14 


Danv. Abr. 


Co. 10. 130. 
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Fool, Emperick, Mountcbank, Oc. A Man Baſtard, Þ 


that is Heir to an Eſtate. Say of a Man that is court- 
ing a Woman, he hath the French Diſeaſe, Cc. all 
theſe are actionable, But Calling a Man general! 
Knave, Rogue, Oc. unleſs it be ſaid in ſuch an Af- 
fair, Sc. will bear no Action. | 
To call one Traitor, Robber, Felon, Cc. or 
charge him with theſe Crimes, or Forgery, Gc. And 


Dyer 19, 26, where Words are maliciouſly ſpoken of another, for 


236. 


which if true, he might be puniſhed, Action lies; as 


to ſay of a Man he can prove him perjured ; or if he 
might have his Will, he would do ſuch a Thing, 
which Thing is actionable. Action lies againſt Hus- 
band and Wite, for ſcandalous Words ſpoken by the 


Wife. Calling a Maid Whore, or to ſay ſhe hath a 


Co. Ent. 26. 


4 Rep. 14, 


15. 
Hob. 165, 
236, 292. 


1 Inſt, 57. 
Mich. 22 
Car. B. R. 


1 Saund. 2 20 
1 Bro. 338. 


Baſtard, whereby ſhe loſeth her Marriage, is action- 
ble. And calling a married Woman Whore in Lon- 
don, is actionable by the Cuſtom of the City; but it 
will not hold in other Places at Common Law. 

Where ſcandalous Words are ſpoken, if the De- 
fendant can make Proof of the Words, he may plead 
ſpecial Juſlification 3 but if the Plea be not made 
good, Damages will be aggravated, 

Though Words be ſpoken before a Man's Face, or 


* 9 — - 
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behind his Back, in any Language, by way of Affir⸗- 


mation or Report, in Earneſt or Jelt, when Druunxk 


or Sober, Cc. the Law does not regard it. 


Adion of Treſpaſs and Aſſault, 


ACTION of Treſpaſs is commenced where a | 
Perſon makes an Entry on the Lands of another, 


and does Damage; or aſſiults and beats another, &c. 


An Action of Treſpaſs Vi & Armis, doth lie for 


him that hath the Poſſeſſion of Goods, or of a Houſe, 
or Lands, if he be diſturbed in his Poſſeſſion. Treſ- 
paſs may be brought for breaking a Man's Cloſe ; 
for chafing Cattle, whereby they die, or are injured ; 
for taking away Pales, and breaking of Fences, or 
breaking the Doors, Windows, Cc. of a Houle; 


for driving a Cart and Horſes over a Man's Ground, 
where there is no Way for it; Fiſhing in another 
Perſon's Pond, and for breaking the Pond, Cc. for 

eating 
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eating of Corn of another with Cattle; plucking a » Attor. 
up Garden Roots and Herbs; digging in any Mans 144, 149. 
all 3 2 and carrying away Coals; tearing a 
Bond, Cc. : 3 
10 * Entry into a Houſe againſt a Man's Will is Treſ- 
® paſs; but a Man may lawfully come into the Houſe 
of another, to _ or Pay act and if 
* Treſpaſs be brought, he may plead it ſpecially, x 
nd in Caſes of Aſſault, for the Aſſault of the Wife, grad. g, 


for 4 Children, or Servant, the Husband, Father and Ma- E. 4. 
as | 2 9 . + 
he $4 fter, may have Action of Treſpaſs. If one in Anger Lamb. I. r. 


litt up or ſtretch forth his Arm, and offer to ſtrike, 22 Aſſ. pl. 60. 
bor menace another with any Staff or Weapon, it is 


= © © Treſpaſs and Aſſault in Law: And if one threaten 
ka ) to beat another Perſon, or he in Wait to do it, if 
F* the other is hindered in his Buſineſs, and has Loſs 


thereby, Action lies. Thruſting, Puſhing, Caſting 
Stones at one, or Throwing Drink in his Face, Cc. 
are an Aſſault. : | | 
Je. © . He that commands a Treſpaſs to be done, is a Prin- 1 Lev. 124. 
d cipal. And Battery, Impriſonment, and taking of 3 Lev. 324. 
de Goods againſt three; one of them commits the Bat- 10 Rep. 66, 
zus tery, another the Impriſonment, and the third takes 69. 
or te Goods all at one Time; all are guilty of the 
F r Fi. Whole. 1 
If divers Actions of Treſpaſs are brought for one Mich. 24 
and the ſame Cauſe, the Defendant may get them Car. B. R. 
joined into one, if brought to vex him; but the 
Treſpaſſes muſt not be of ſeveral Natures. 
In Action of Treſpaſs, if the Jury give not 405.,, K 22 
2J Damages, the Plaintiff ſhall have no more Colts Car. 2. e. 9. 
than Damages; unleſs the Title come in Queſtion, 
the Battery be well proved, or ſome thing of the 
er, . Plaintiffs be carried away, Cc. 


Fc, 1 | The Plaintiff where the Treſpaſs is wilful and ma- 8 & 9 W. z. 
= lcious, ſhall recover Damages and full Coſts. But c. 11. 
where in Aſſault the Defendants are acquitted, they 


2 ſhall have Coſts ; except the Judge certity Cauſe for 
le; making them Defendants. Yide Battery. 


. 
ſe 
e; 1 


Adion 


16 


1 Inſt. 52, 
33. 


Kelw. 87. 


Salk. 368. 


1 Inſt. 53,88, 
F. N. B. 
59, 180. 


by Cattle, are Wa 


Dyer 37. 


IInſt. 83. 
5 Rep. 11. 
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Action ok Caſte, 


T HIS Addition lies where any Deſtruction is made 
in Houſes, Lands, Woods, Cc. by Tenant for 
Life or Years, to the Damage of the Heir, or him 
in Reverſion. The Action is brought for Recovery 
of the Thing waſted, and treble Damages. 

To ſuffer Houſes to be uncover'd, or in Decay, 
though there be no Wood upon the Premiſſes, is 
Waſte. To pull down a Houſe, unleſs the ſame be 
ruinous, (and in Order to rebuild it of the ſame Di- 
menſions) is Waſte. So it is to permit a Houſe to be 
burnt by Negligence, &c. if the Tenant do not re- 

air it, but if a Houſe be deſtroy'd by Thunder, 

ightning, Tempeſts, Floods, Enemies, Cc. it is no 
Waſte in the Leſſee. Taking away Wainſcot, Doors, 
Windows, Benches, ©c. fixed to the Freehold, is 
Waſte ; except fixed by the Leſſee, who may take 
them down before the End of the Term, ſo as he do 
not impair the Freehold. 

Felling Timber- Trees, viz. Oak, Aſh, Elm, Cc. 
or Lopping, or Topping them to ſell, or any latent, 


but for Repairs, is Waſte; it is the ſame if for 
building a new Houſe, or if young Trees are cut where 


there is other Timber. To cut down Trees planted WR 


for Fencing a Manor, or in Defence of a Houle, &. 


Cutting down Fruit-Trees, if they grow in an 


Orchard ; or lullering young Germins to be deftroy'd 3 
e: Cutting down any Beech, 

where us d as Timber in Building, is Waſte ; but Te- 

nants may take neceſſary Ploughbote, Houſebote, Fire- 


bote, Cc. and may cut Underwood. 


Ploughing Lands that Time out of Mind have not I 
been ploughed ; Ploughing up Woodlands ; not keep- 


ing Banks in Repair, whereby the Water overflows 

the Land, are Waſte ; but it is not Waſte to let a- 

rable Land lie unploughed. Digging Mines of Me- 

tal, or Quarries of Stone, &c. without Power by ex- 

preſs Covenant, is Waſte; though if the Mine be 

ona digging in it; or of Gravel, Brick, Clay, 
rth, & c. for Repairs, is no Waſte. 
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Deſtroying Deer in a Park, Doves in a Dove- Plowd. 135. 
houſe, Fiſh in a Pond, Cc. or any thing which a- 3 Leon. 76, 
bridges the Lefſor's annual Profit, is Waſte ; but if 381. 

Land be held without Impeachment of Waſte, the 
le ®Z Tenant may cut down Timber, dig Mines, Cc. and 
ori free from all Reſtraint. _ : 

m Both voluntary and permiſſive Waſte are puniſh- 
'y > able; but this Action muſt be brought by one who 


2 hath Fee-ſimple or Fee · tail. 

2 ; = 

be 1 Ac etiam Bille. Vide Ball. 
i- |; 

be Addition, 

e- 

— | Ddition, ſignificth a Title given to a Man beſides 


% his Chriſtian and Sir-Name ; ſhewing his E- 
s, I Nate, Degree, Trade, &c. As Additions of Eſtate, 
are Yeoman, Gentlemen, Eſquire, Cc. Of Degree, 
Knight, Baron, Earl, Marqueſs, Sc. Of Trade, 
Carpenter, Plumber, Maſon, Cr. There are alſo 
Z Additions of Place of Reſidence: And all for the 
Certainty of knowing Perſons, and that one Man 
1 1 be moleſted for another. ; | 
33 ps of Noblemen have Additons of Nobility by 2 tag, 396, 
the Curteſy; but are ſued by their Chriſtian and 666. 
IX Sirname, with Addition of Eſquire ; as ſuch a one 
2X Eſquire commonly called Lord, Sc. Titles of Duke, 
X Marqueſs, Earl, 4 are not properly Additions, but 
Names of Dignity ; and Title of Knight or Baroner, 1 Lill. 34. 
is Part of the Party's Name, and tis material to 
=& rightly uſed ; but Titles of Eſquire, Gentlemen, Ge. 
being Additions ad Libitum, and as People pleaſe to call 
chem, and no Part of the Name, may be uſed or not 
uſed, or varied. 
In Actions where Proceſs of Outlawry, Cc. lies, 1 H. 5. e. 3. 
Additions are to be made of the Name of the Defen- 27 Eliz. 


a- dant, his Eftate, Calling, and Place of Reſidence, 
le- r. | 


C Ad; 
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Admeaſurement. 


A Pmeaſurement is a Writ brought for Remedy 
againſt ſuch Perſons as Uſurp more than their 
Share: And lieth in two Caſes, of Dower, and of 
Paſture. 
Reg. Orig. Admeaſurement of Dower, lies where a Man's 
156, 171. Widow after his Death holds from the Heir more 
than ſhe hath a Right to: And Admeaſurement of 
| Paſture, is between thoſe that have Common of Pa- 
{ture appendant to their Frecholds, Cc. where one 
1 Inſt. 39. ſurcharges the Common. In the firſt Caſe, the Heir 
Terms de fhall have this Writ againſt the Widow, and be re- 
Ley. 23. ſtored to the Overplus ; and in the latter, it ſhall 
be brought againſt all the Commoners, to be ad- 
meaſured. | 

Lid. This Writ lies not for or againſt the Lord: If a 
| Tenant ſurcharge, the Lord may diſtrain the Surplu- 
ſage Beaſts ; and if the Lord over- charge, the Com- 
moner muli ung Aſſize of his Common. It lies not 
for or againſt thoſe that have Common Appurtenant, 

or in Gros. | 
Weſtm. 2. By Statute, Writ of Admeaſurement of Dower 
13 Ed. 1. may be brought by a Guardian, &c. Admeaſurement 
c. 77 8. to made if the Defendant do not appear. And in 
Admeaturement of Paſture, on a ſecond Surcharge, 
after admeaſuring, the Plaintiff ſhall have his Writ 
one Damages, and the King the Value of the Beaſts, 

Fc. | | 

The Sherift is to enquire of the Value, Cc. by a 

ury. | | 


adminiſtratozs. 


A Puiniftrator 15 one that hath the Goods of a 
Man dying Inteſtate, committed to his Charge 
by the Ordinary: Who is to make an Inventory of 
the Goods of the deceas'd, in the Preſence of two 
Creditors, the next of Kin, or two Neighbours, and 
deliver it on Oath to the Ordiuary, 


The 
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The Statute Fe 3. gives Authority to the Ordi- Weſtm. 2. 
nary of every Dioceſe to appoint Adminiſtrators, to 31 Ed. 3. 
gather up and diſpoſe of the Goods of the Deceaſed; cap» 11. 
Account for them, Cc. Before, Goods of In- 

teſtates, were at the Ordinary's Diſpoſition, who 

was bound to anſwer the Debts of the Deceaſed, as 

far as the Goods would extend. ; 

Widows, and next of Kin, to be appointed Admi- 21 H. 8. 
niſtrators; and the Mother is to have Adminiſtra- 22 Car. B. R 
tion of Goods of a Child before a Brother or Siſter, &c. 
Adminiſtration is to be granted to the Husband of the 
Wife's Goods; and to the Wife of the Husband's 
Goods; and if there be no Husband left on Death of 4 Rep. 52 
a Wife, or Wife on Death of a Husband, then to be R . 

f 5 de Raym. 93. 
granted to Children, Sons or Daughters; if no Chile 1 Vent. 217. 
dren alive, to Father or Mother ; and if none ſuch, to 
Brother or Siſter ; and then, to next of Kin, as Uncle, 
Aunt, Couſin. 

A Creditor, or other Perſon, may be made Ad- g Rep. 136 
miniſtrator, where Adminiſtration is neglected. Ad- * 
miniſtration is granted to an Obligor, this doth not * 
extinguiſh the Debt; it ſhall be Aſſets in his Hands. 
Where there is a Reſiduary Legatee, Adminiſtration 
to the next of Kin is revocable, and grantable to the 
Legatee. But Adminiſtration duly granted, is not to ; Lev. 157 
be revoked without ſuch juſt Cauſe; though if 186, 305. * 
3 where not Grantable, ay be repealed by 

elegates. 

An Adminiſtrator, as well as Executor, may ſue 
for Goods before Poſſeſſion; but an Adminiſtrator 
can do nothing till Adminiſtration granted. One 
of half Blood is in equal Degree of Kindred, to have 
Letters of Adminiſtration, as one of the whole 
Blood: And Adminiltrators are to diliribute perſo- 1 Lill. 40. 
nal Eſtate equally between whole Blood and half 2 Lev. 173. 
Blood. Againſt an AJmimiſtrator, and for him, 1 Vent. 307. 
Action will lie, as againſt and for an Executor; and 2 Vent. 31). 
he ſhall be charged to the Value of Goods, and no 
further; unleſs he waſte the Goods of the Inteſtate. 

In caſe one that is not Adminiſtrator, take the Terms de 
Goods and adminiſter in his own Wrong, he ſhall Ley. 24. 
be charged as Executor. If the Adminiſtrator die, 
his Executors are not Adminiſtrators ; but new Ad- 
miniſtration to be had. 

| C2 On 


2 Lev. 56. 


8 Rep. 135. 


20 
22 & 23 
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On granting Adminiſtration, Bonds with Sureties 


Car. 2. c. 10. are taken for faithful Diſcharge of Truſt, render- 


1 Inſt. 260. 
15 R. 2. 


in tlieir Eſtates. 


ſtration ceaſes at the Infant's Age of 17 Years. 


ing Accounts, Cc. Eſtates of Perſons dying Inte- 
ſtate, to be diſtributed, one Third to the Wife, and 
the Reſidue equally amongſt the Children, and their 
Repreſentatives; (but no Repreſentatives after Bro- 
ther and Siſters Children; and Children advanc'd in 
Life-time excepted). If no Children, one Moiety of 
the Perſonal ERate is to go to the Wife, and the Re= 
ſidue equally to the next of Kin: And if no Wife 
but Children, it ſhall be diſtributed among the 77. 
Children; and if no Children nor Wife, to go to 7 
next of Kin in equal Degree, 1 
This not to extend to Eſtates of Feme Coverts, &. 
And where Children die after their Father, without 
Wife or Child, the Mother and every Brother and 
Siſter, and their Reprelentatives, to have equal Shares 


There is an Adminiſtrator to an Infant durante 
Minori Etate, who cannot fell any Goods, except of 
Neceſſity for Paying Debts, or bona Peritura ; his OF © 
fice is for the Cool of the Infant, and his Admint=s 3 


It an Executor of a Will proves it, and then dies 
Inteſtate, Adminiſtration to be granted de Bonis non, \ 
&c. of the Goods not adminiſtered. Where an Exe- 
cutor refuſes to prove a Will, Adminiſtration is to F 
be granted cum Teſtamento anne xo, to next of Kin, Go. 
And there is Adminiltration durante abſentia extra : 
Regnign ; Pendente Lite, &c, 


Admiralty. 


N ancient Time the Office of the Admiralty was 

called, Cuſtodia Maritime Anglie. In Time of 
Edw. 1. and K. John, Cauſes of Merchants, and 
Mariners, and Things happening upon the Sea, were 
tried before the Lord Admiral: But in the Reign of 
Edu. 3. the Court of Admiralty was erected. 

The Admiralty hath Conuzance of all Maritime 
Cauſes, or Cauſes ariſing wholly upon the Sea; and 
of the Death or Maihem of a Man, committed in 
any Great Ship riding in large Rivers, 1 | 

| e 


3 
mug 


— 2 — 
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the Bridges next the Sea. By the Common Law, if 4 Inft. 141. 
a Man be killed upon any Arm of the Sea, where 
the Land is ſeen on both Sides, the Coroner is to en- | 
quire of it, and not the Admiral; for the County , Rep. 10). 
may take Cognizance of it, and where a County 3 10, 113. 
may enquire, the Lord Admiral has no Juriſdiction, 
Between High and Low Water Mark, the Common 
Law and Admiral have nay abr Turns; one 
upon the Water, the other on the Land. 
All Admiralty Proceſs, is in the Admiral's Name, 7 H. 8. 
who has under him a judge of the Admitalty; and 
Proceedings in Civil Matters, are according to the Ct- 
© > vil Law, the Sea being without the Common Law: 
But for Criminal Matters, Trials to be by ſpecial 
Commiſſion to the Lord Admiral, Cc. according to 
the Laws of England, 
> By Statute Authorities inveſted in the Lord High 2 W. & M. 
Admiral, to be uſed and executed by Commiſſioners, & 2+ 
Piracies, Robberies on the Sea, Cc. in the Admiral 
Jurisſdiction, may be try'd by Sea or Land, by 
- Commiſſion under the Great Seal, or of the Admi- 
2 ralty; and the Commiſſioners to proceed according to?! & 12 W. 
the Courſe of the Admiralty, and tranſmit Copies of 3 © 7. 
the Proceedings thither, 
All Matters done out of the Realm, concerning 1 Inf. 261. 
War, Deeds of Arms, &c. are to be tried and de- 
termined before the Conſtable and Marſhal of Eng- 
1 to the Civil Law; not by Jury of 
12 Men, 


Advowſong, 


f/ 

A DProwlon, ſignifies a Right to preſent to a2 

Church or Benefice. And Advowlons are of Lit. 184. 
two Sorts ; In Groſs, viz. Sole or Principal, not be- 1 Iaſt. 120. 
3 longing to any Manor; and Appendant, which belongs 
to a Manor as appurtenant to it. 
Z Patrons have an abſolute Property inAdvowſons,and 
they are of a temporal Nature, and Lay Fee: They may! aft. 119, 
be granted by Peed or Will, and are Aſſets in the Hands 37+ 


N 
. 


* 
1 4 


of Heirs or Executors If an Advowſon deſcends to 
Coparceners, and the Church after the Death of their 
Anceltor becomes void, the eldeſt Sifter ſhall firſt 
preſeut. And where Coparceners, Jointenants, Cc. 21 E. z. 
C 3 are 7 Ann. 


— == "0A 
* 
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are ſeiſed of an Advowſon, and Partition is made 


1 Inſt, 135. 


to preſent by Turns, each ſhall be ſeiſed of his ſepa- 
rate Eſtate. | TA 
Preſentation to a Church may be made by an In- 
fant; and if a Feme Covert hath Title to preſent, 
the Preſentation muſt be by Husband and Wife, A 
Patron not preſenting to an Advowſon in ſix Months, 


the Biſhop to preſent; and if the Biſhop do not pre- 


4 Inſt. 356. 
F. N. B. 33. 


31 El. C. 6. 


ſent within ſix Months after, the Archbiſhop to pre- 
ſent; and if the Archbiſhop don't preſent in a tur- 
ther {ix Months, the King to preſent by Lapſe. 

The King hath Right to preſent to all Benefices 
of Advowlon of Biſhops, on Vacancy of Sees: Up- 
on Promotion of Biſhops, he hath Right to preſent 


to all Benefices the Perſon was poſſeſſed of before. 


And the Lord Chancellor, in the King's Right, pre- 
ſents to Benefices belonging to the Crown, under 
20 l. per Ann. in the King's Books. 

If any Perſon for Money, Gift, Cc. preſent any 
Perſon to a Benefice, the Preſentation to be void, 
and the Crown ſhall preſent; and the Perſons that 


give or take ſuch Money, are liable to Forfeitures, 


1 W. & M. 
C. 26. 


7 Ann. c. 8. 


Cc. And the Perſon accepting the Benefice, diſabled 
to hold it. 


Perſons ſeiſed of Advowſons being Papiſts, or 
ſeiſed in Truſt for Papiſts, are diſabled to make Pre- 


ſentations to ſuch Advowſons; and the Chancellors 
of the Univerſities ſhall preſent. 


Ulurpation upon any Avoidance of an Adyow- 1 
ſon, thall not diſplace the Eſtate of the Patron, and 
turn it to a Right; but he may preſent on next A- FT 


voidance. 


1 Lill. 45, 
KR 


Oath. 


Aftdavits. 


Ffidavit, is an Oath in Writing; and to make 
Affidavit of a Thing, is to teltify it upon 


\ Either Plaintiff or Defendant may make Affidavit 
in a Cauſe in B. K. but it will not be admitted in 
Evidence at the Trial. Affidavit before a Maſter in 


Chancery, is of no Force in B. x. being not before a a 
Judge, Ce. where the Cauſe is depending. Affida- 
„ „ 81 1 "2 TH vits 4 
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vits are to ſet out the Matter of Fact only, and not Paſch. 1633. 
the Merits of the Cauſe: And where an Affidavit 
XZ hath been read in Court, it ought to be filed; that 
the other Party may ſee it, and take a Copy of it. 
r. The Chief Juſtices and other Juſtices and Judges 
ol the ſeveral Courts at Weſtminſter, may empower 
pPerſons by Commiſſion to take Affidavits in the 


29 Car. 2. 


* | 3 Counties of England, concerning Proceedings in their 

- 7 ſeveral Courts: And Judges of Aſſue in their Cit- 

i + cuits, to take ſuch Affidavite, Cc. | 

Alffidavit to be made of Truth of Dilatory Pleas, Cc. 4 & 5 Ann, 
ö * s : 

yo ; | Affrays. 

* 3 Any, is a Fighting of two or more, to the Ter- 3 Inſt. 158. 

0 | / ror of the King's Subjects. There muſt be a- H. P. C. 135. 


Stroke given, or offer d, or Weapon drawn; and 
menacing is no Afiray. | 

Any Perſons may lawfully part Affrayers, and de- H. P. C. 133. 
* * liver them to a Conſtable; and have Action again 

d, them, if they receive any Harm. Refuſing to alſiſt a 

at. Conttable, &. in parting Affrayers is liable to Puniſh- 


„ ment. 

d Alffrayers are puniſhable by Fine and Impriſonment. 

. Agreements, 

rs ts A Greement, is the Joining together of two or more Terms de 
4 Minds in any Thing done, or to be done. Ley. 32. 


And Agreements are executed already, or Executory 2 Mod. 80. 
to be perform d in futuro; and govern'd by the In- 1 Plow. 5. 
tention of Parties, or as near it as may be. They 2 
count to be full and compleat, ſo as to be executed 29 Car. 3. 
with a Recompence, or give an Action or other Re- 
medy for Recompence. Agreements are to be put in 
Writing, Ce. by Statute of Frauds and Perjuries. | 
9 Any Thing under Hand and Seal, which imports 1 Lev. 153. 
an Agreement, Will amount to a Covenant: And a 
Proviſo by way of Agrecinent, amounts to Covenant; 
and Action well lies upon it. 
Intants at their Age of Twenty-one, may agree or , Inſt. 2 
diſagree to their own Acts. Perſons Marrying un- jz;q, 7%: 
der Fourteen the Man, and Twelve the Woman, [;;4, 380. 
may either agree or diſagree to their Martiage. A 
Feme Covert may diſagree to an Eſtate made by her 
Husband of her Lands, at his Death, 
C 4 Agrec- 
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Agreements how far binding, as to Accepting of ©? 


Vide Acceptance. © 
Aid Pater, | 


6 THIS i z Word uſed in Pleading, for a Fet. 

tion to call in Help from another that hath an 

Intereſt in the Thing in Controverſy. It gives 

Strength to the Party praying it, and to the other 

alſo, by avoiding a Prejudice growing towards him. | 

F. N. B. 30. Tenant for Life, by the Curteſy, for Years, Cc. ) { 


being impleaded, may pray in Aid of him in Rever- | 
ſion ; viz. deſire of the Court that he may be called 
by Writ to alledge what he thinks proper for the 
Maintenance of the Right of the Perſon calling him, 
Danv. 292, and of his own. Not only Leſſee for Years, but Je- 
293. nant at Will, ſhall have Aid: But Tenant in Tail, 
1 Roll. Abr. hall not have Aid of him in Remainder in Fee, he 
* 856. himſelf having Inheritance. A Reverſioner may 
Tutw. 85% come in by Aid Prayer, or come in voluntary ß 
and pray to be received. 19 
Aid thall be granted a Defendant, in Writ of "7 
Dany. 286. Treſpaſs : Alſo in Ejectone firme for the Defendant 7 
| when the Title of the Land is in Queſtion, But in 
perſonal Actions, Aid doth not lie of a common 
Perſon till after Iſſue joined upon the Right of the 
Matter. In Real Actions, it lies before Iſſue joined, 
Hard. 179. 5 
the Title appeating by the Plea. TT 
. The King's Tenants, Bailiffs, Collectors, and c- 
14 E. 3. comptants; alſo a City or Borough, Cc. holding any 
Thing of the King, may pray in Aid of the King. 
1 Inſt. 341, Parſons, Vicars, Oc, may pray in Aid of Patrous; 
one Coparcener, have Aid of another, to recover pro 
| rata; Servants, Cc. doing any Thing in Right of 
their Maſters, have Aid ot ſuch Maſters, 


aliens. 
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Aliens, 


N AN Alien is one born out of the Allegiance of e 

4 the King, in a ſtrange Country. ; . 1h 

A Man born out of the Land, fo as within the Lit. 198. 
© Limits of the King's Obedience beyond Sea; or of? . „en 

© Engliſh Parents out of the Kings Obedience, if at *5 K. 3. 0. 

the Time of Birth, they were of ſuch Obedience, is 

no Alien but Subject: And one born out of the 

7 | © King's Allegiance, coming and reſiding in England, 

J. his Children born here are not Aliens, but Denizens. 

N ) ; Aliens are to be ſworn to be true to the King, Terms de 


and obedient to his Laws ; not to take Apprentices Ley. 36. 
17 born out of the King's Allegiance ; and their Goods 14 H. 8. 
and Wares to be examined, and marked, Cc. They 
0 may gain Goods and perſonal Eſtate by Trade, &c, 
And maintain Actions for the ſame ; but are incapa- 
ble of Lands of Inheritance, or of Houſes, only of 
Habitation as Merchants: But this is underſtood of 1 Inſt. 129. 


Alien Friends; Alien Enemies cannot maintain any 1 Vent. 417. 

Action, or get any Thing lawfully within this 

y FRealm. | 

e Ik an Alien purchaſe Lands; the King on Office 1 Inſt. 2. 
found ſhall have it: A Deviſe of Land to an Alien 4 Leon. 82. 

is void. And if a Man be bound to an Alien Ene- 1 Lev. 59- 

1 FX my, the Eond is void to him; but the King ſhall Danv. 322. 

0 © have it. 


An Alien may not be Heir, though born in Wed- 
lock, having no Right of Birth, Aliens are reftrain- 7 R. 2. e. 12. 
8 cd to purchaſe Benefices of this Realm, as well as 1 Inſt. 31. 
lands; they may not occupy them, without the 

* King's Licence, on Pain of Præmunire. An Alien 
305 Wite ſhall not have Dower. But an Alien Friend, Re 
may be Adminiſtrator, Aliens may not be returned 3 Inſt. 25. 
on Juries, nor be ſworn for Trial of Iſſues: where 

an Alien is Party in a Cauſe, Inqueſt of Jurors to be 
. half Denizens and half Aliens, called de medietate 
Lingus But this is not allowed in High Treaſon. 
No Alien can have any Vote in Choice of Hob. 270, 
Knights of Shires, or Burgeſſes to Parliament: Tho he 27“. 
mall have Benefit of a Pardon of Offences, if here 

ſubject to the Laws at the Time of the Pardon. 


U 


3 


hil- 
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9 & 10W.3* Children of Officers and Soldiers, Cc. natural- 
born Subjects, born abroad during the War, de- 
clared naturalized. 


Alienation, h 


A Lienation, is a Transferring the Property of any 
| Thing to another. 4 
x Inſt. 118. Jo alien Lands in Fee- Simple, is to ſell the Fee- | 
Simple ; ſo of any other Eſtate : And all Perſons having 
1 Inſt. 206. Right to Lands, may generally alien them to others; 
Hob. 261. and Conditions in — Sc. that the Feoffee 
ſhall not alien to any Perſon, are void; unleſs in 
3 Inſt, 118. Caſe of Tenants in Tail, for Life, Sc. Conditions 
not to take the Profits, the ſame. But if Tenant lor 
Life, Cc. Alien his Lands in Fee, or for greater Eftate 
than he hath or can lawfully make, it is a Forteiture 


of his Eſtate. 

12 Car. 2. Fines for Altenations, are taken away; except 

Danv. 327. Fines due by particular Cuſtoms of Manors. 1 

2) E. 1. Licence to be had for Alienation in Mortmain, oc 

7 & 8 W. z. Lands be ſubject to Forfeiture. | # 
Alimony, 


HIS is that Maintenance and Allowance which 

a married Woman ſues for, and is entitled to, on 

Separation from her Husband, not for Elopement, or : 
| —_— 33 6% There, 00 3: 

Inf. 220 a Woman is divorc'd a Menſa & Thoro, ſhe may WF : 

3 ſue for Alimony out of the Husband's Eſtate, either Wh 
in Chancery or the Spiritual Court, and it will be 

allowed. g 

Dyer 13. Goods given in Marriage, the Woman to have 

again, not being ſpent. 
Rot. 7. H. 3. — was heretofore called Ratioaabile Eftove- 
1. 


- 
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Amend. 


95 
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Amendment. 


A4 Mendment is the Correction of an Error commit- 
4 ted in Writs and Proceſs of Courts, and other 
* Law Proceedings. 

J 1 In many Cafes Faults of Clerks, ſhall be amended : g Rep. 153. 
de. But original Writs are not amendable at Common 
ine aw; though judicial Writs have been often amend- _. 

5 ed. A Declaration grounded on original Writ, may ! Lill. 67. 
9. not be amended, if the Writ be erroneous; but if | 
in on a Latitat or Bill of Middleſex, 1t may be amend- 

ed. The Return of a Habeas Corpus may be amended Trin. 1651. 
lr in Matter of Form, the ſame Term the Return is 

1 made. And Miſtakes in Returns of Writs, Fines and 5 Rep. 45. 
FRecoverics, made by mutual Aſſent of Parties, are 


amendable. 
tt A Plaintiff after general Iſſue pleaded, before En- 1 Lill. 38. 
P try of it, may amend his Declaration in Matter of B- R. 
Form, without Coſts ; but if he amend in Subſtance, 
Or  #he muſt pay Coſts, &c. So if he amend after ſpecial 
1 — notwithſtanding 5 would. give —— 
Declaration upon penal Statute Qui tam, &c. not a- . 
mendable after Iſſue joined. 2 i a _ W 
Ihe Plaintiff can amend his Bill on the File, at 
any Time before Plea pleaded ; and not afterwards, 
without Motion of Court. A Plea on Paper, may 1 Lill. 58, 66. 
be amended on Notice, and Payment of Coſts; but : 
if entered on Parchment, /tis a Plea of Record, and 
not amendable. After Demurrer, and after Iſſue 
&& joined, a Plea can't be amended. 
Atter the Parties have joined in Demurrer, the De- Style 48. 
murrer may be amended, if only in Paper. Upon 
#2 Demurrer joined in any Court, the Judges to give 
Judgment without regarding Imperfections in any 
3 Writ, Cc. unleſs the fame be ſet down as cauſe of 4 & 5 Ann, 
Demurrer. | | 
A Record may he amended in a ſmall Matter, af- 
ter Iſſue joined, fo as the Plea be not altered. And Danv. 338. 
if the Record of Wiſs prius does not agree with the 
original Record, it may be amended after Verdict, if 
the Amendment do not change the Iſſue. But you Mich. 8 ww. 
"F ſhall never amend a Record after Verdict, to * | 
ine 
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Dr. & Stud. The Freehold is not charged with an Annuity. 
„ Every Rent is iſſuing out of Land; but Annuity pro- 
perly chargeth the Perſon only : For Rent there may 
be the ſame Remedy as for Lands; but not Annuity. 


Appeals, 


Aal is uſed for removing a Cauſe from an in- 
terior Judge to a Superior : But more frequently 
for the Accuſation of a Murderer, or a Felon. For 
Murder it 1s brought by a Party intereſted in the Per- 
ſon killed; and is always at the Suit of the Subject, 
being the Parties private Action, who proſecutes alſo 

1 Inſt. 287, for the Crown in reſpect of the Felony. 

123. Appeal is brought by the Heir Male for the Death of 

Lit. 116. his Anceſtor ; by a Wife for the Death of her Hus- 
band, Cc. And is to be brought in a Year and Day 

2 Inft. 318. after the Death of the Perſon murder d. It is to be 

3 H. 7. c. 1. commenced in the County where the Party wounded 

6 E. 1. c. 9. ſhall die; as well againſt Principal as Acceſſory, 

2 & 3 E. 6. though the Acceſſory is guilty in another County. 

2 Inſt. 665- And the Count muſt ſet forth the Fact, Year, Day, 
Hour, Place where done, and with what Weapon, 
Cc. and that the Party died in Year and Day. 

H. P. C. 200. The omitting of a Word material, will deſtroy 
the Writ of Appeal. But when the Writ abates for 
Inſufficiency, the Offender may be afterwards indict- 

Sid. 32. ed. Nonſuit in Appeal, after Appearance, is pe remp- 

Stamf, 147. tory. The Appellant is to appear in Perſon : And 
if he do not proſecute, the Appellee may be arraigned 
at = 1 N. if the Plaintiff _— 

1 ere mu ut one Appeal againſt Principa 

5 1 and Acceſſuy. If a Man is acquitted on Appeal, he 

2 Inſt. 383. ſhall have his Damages againſt the Appellant; and 
if a Jury acquit the Principal, the Acceſſary is ac- 
quitted, and ſhall recover Damages againſt the Ap- 
pellant, or have Writ of Conſpiracy. | 

3 Inſt. 131. If the Defendant be convicted of Manſlaughter on 
Indictment, and allowed Clergy, it is a good Bar to 
Appeal of Murder; but immediately on Conviction, 

bpPefcore Clergy, tis ſaid the Heir may lodge Appeal. 
2H J. e. 1. Where a Perſon is indifted for Murder, and acquit- 
anv. 


488. ted; if Appeal intended, he muſt be bailed till 
Year aud Day paſs d, allowed for bringing — 
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An Heir ſhall not have Appeal for Death of a 1 Leon. 326. 
Man married, but the Wife; unleſs ſhe kill her 1 Inſt. 33. 
Husband, when the Heir may bring Appeal: And 2Inft.68,317. 
the Wife is to be a Wife de facto; and if the does 3 Mod. 157. 
not continue a Widow, but marries before or de- 
pending the Appeal, the Appeal is loſt. 

In Appeal of Murder againſt a Peer, he ſhall not 
be try'd by his Peers, but by a Jury of Twelve 
Men: Contra if indicted for Murder. The King can- 3 H. 3. 
not pardon the Defendant in Appeal of Death; being 
the Suit of the Party. | 

There lay Appeal of High Treaſon by the Com- 3 Int, 237. 
mon Law. | 


Appeals of Malhem, Rape, &c. 


A Ppeal of Maihem, is the Accuſing one that hath 
maimed another. | 

But this being commonly no Felony, is more pro-] Inſt. 63. 
perly Action of Treſpaſs than Appeal. And on 
Action of Aſſault, Battery and Maiming, the Court 
* increaſe Damages, on View of the Maihem, and 
Affidavits of Expences. In Appeals and Indictments 
of Maihem, the Words Felonice Maihemavit, &c. are 
neceſſary. f | 

Appeal of Rape, lies where a Rape is committed 3 Inſt. 3a. 
on the Body of a Woman. A Feme Covert may | 
bring Appeal of Rape, without her Husband. Where 11 H. 4. 
there is no Husband, a Father or next of Kin, may 
bring Appeal, if the Woman conſent after: And a , inſt. 131. 
Man committing Rape, may be attainted at the Suit of 
the King, m—_ ns Woman —— after _ 

Appeal of Ro „is a Reedy given aw, . 
where a Perſon is robbe of his Goods, to — them ? On 
reſtored : Which was neceſſary, becauſe a Man could 
not at Common Law have Reſtitution on Indictment, 
Ge. at the King's Suit. | 

Thus there are three Sorts of Appeals; of Wrong 1 Inſt. 287. 
to an Anceſtor ; and of Wrong to a Husband, in 
Caſes of Death; and of Wrong to the Appellants 
themſelyes, in Caſe of Rape, Robbery, Cc. 


Ap⸗ 


Sid. 108. 


25 oi” Rn — 


32 


Show. 165. ' 


3 
I Lilf”84, 
85, &c, 


1 Inſt. 121. 
4 Rep. 86. 
2 Cro. 526, 


Plowd. 170. 


Dany. 500. 
1 Inft, 121. 
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Appearances. 


Tee are four Ways for a Defendant's Appearance 

to Actions, viz, In r; by Attorney, Guardian, 
or next Friend. The two firſt, are common Ways; 
the latter, Privileges given to Infants. 

Where Action requires only Appearance, (the 
Debt being under 10 /.) the Defendant's Attorney 
may back the Sheriffs Warrant, and indorſe that he 
will appear for the Defendant, &c. He is to file com- 
mon Bail, which is an Appearance on Record. 

If an Attorney promiſe to appear, the Court will 
compel him to put in common Bail in fix Days after 
the End of the Term of Appearance. And Attor- 
nies ſubſcribing Warrants to appear, are liable to At- 


2 Cc. on Non- Appearance: And to a Fine 
of 5 . 


Appendant, and Appurtenant. 


A Ppendant is a Thing belonging to another that is 


+ more worthy : And Appurtenant ſignifies what 
15 8 to another Thing as Principal. 

A Right of Fiſhing, may be appendant to a Free- 

hold; Advowſons, Commons, Courts, Cc. to a 
Manor; a Seat in a Church, to a Houſe; Land may 
be appendant to an Office; and by the Grant of a 
Meſſuage, the Orchard, Garden, Cc. ſhall paſs as 
Appendant. ' 
But Land cannot be appendant to Land, both be- 
ing Corporeal, and one Thing Corporeal cannot be 
appendant to another; tho an Incorporeal Thing may 
be appeudant to a Corporeal Thin | 

Hamlets are appertaining to a chief Manor; ſo Li- 
berties and Services of Tenants: And there is this 
Difference between Appendant and Appurtenant; 
Things Appendant, are ever by Preſcription; but 
Things Appurtenant, may be at this Day, as if a 
Man grant Common of Eſtovers to be burnt in a 
Manor, theſe are appurtenant to the Manor. 


appor 


a> 


ws ww. 


duction. But if a Clerk * . the 


MCT 
- 
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Appoztionment. 


A Pportionment, is a dividing into Parts of a Rent 
dividable ; and for that the Thing out of which 
the Rent, Cc. was to be paid, is ſeparated and di- 
vided, - the Rent ſhall be divided in Proportion. 8 | 
A Man leaſes three Acres, rendring Rent, and af- 1 Inft, 
terwards grants away one Acre, the Rent ſhall be 5 Rep. J. 
apportioned; If one hath Rent-Service iſſuing out! Roll. Abr. 
of Land, and he purchaſes Part of the Land, the 134 | 
— ſhall be apportioned, according to the Va- 
ue. 
A Perſon lets Land for Years, reſerving Rent, and Terms de 
after a Stranger recovers Part of the Land, the Reni Ley. 
ſhall be apportioned ; and the Leſſee pay, having Re- 
ſpect to that recovered, and what remains in his 
Hands. But a Reit Charge ifluing out of Lands 
cannot be apportioned ; nor Things entite, as if one 1 Inſt. 149; 
hold Land by Service, to pay Yearly, to the Lord a 
Horſe, Cc. at ſuch a Feaſt. | 
Common Appendant may be apportioned, on 4 Rep. 37: 


Purchaſe of Part of the Land, ©. And both com- 8 Rep. 79, 


mon Appendant and Appurtenant, may be appor- 136. of 
tioned, by Alienation of Part of the Lands, to which 1 Juſt. 122. 
belonging, 


| Appꝛopꝛiations. 
A Ppropriation, ſignifies the Annexing a Benefice to 
the proper and perpetual Uſe of toine religious 


| Houſe, College, or Spiritual Perſon, and their Suc- 


ceſſors. | | EY: 

To make an Appropriation (after Licence obtained Plowd. 496. 
of theKing in Chancety) conſent of the Biſhop, 15R. 2. c. 6. 
Patron and Incumbent, muſt be had, if the Church ii Rep. 11. 
be full'yand: of the Biſhop and Patron, if void. Where 1 Roll. Abr. 
Appropriations are made, a Vicar mult be endowed 238. 
to ſerve the Cure, Sc. TRE 
Upon « Appropriation, the Patron is perpetual Plowd 499. 
Parſon, and hath perpetual Iuſtitution and In-) Rep. 13. 


thop; 


31 H. 8. 


3 Inſt. 217, 


Dyer 121. 


1 Lill. 96. 
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Biſhop, and inſtituted and inducted, the Appropria- 
tion is diſſolved; the Benefice returns to its former 
Nature. 

By 31 H. 8. The King's Patentees, tho Laymen, are 
capable of Parſonages appropriate of diſſolv d Mo- 
naſteries; and theſe are called Impropriations. 


Appzovement, See Commons, 
Arbitratozs, Vide Award. 
Atraignment, 


HF is aid to arraign a Writ, that fits and pre- 
pares it for Trial; and a Priſoner is arraigned, 
when he 1s indicted, and brought to Trial at Bar, 
No Man is — arraigned but at the King's 
Suit, on Indictment found ; and this Arraignment is 
to take Order that the Party appear, and for Certain- 
ty of the Perion, do hold up his Hand, and plead a 
ufficient Plea, &c. as the general Iſſue, Not Guilty ; 
cr in Abatement, ot in Bar; demur to the Indictment, 


Confels, Cc. 


It he do not Plead, but Rand Mute, ſo as not to 
ut himſelf on Trial by his Country, he ſhall ſuffer 
evance, Pain fort & dure, for Felony, and forfeit 

his Goods, Cc. But not his Lands, for want of 
Conviction : It is otherwiſe for Treaſon. 

A Defendant in Appeal acquitted, may be arraign- 

ed at the King's Suit, | 


Arreſts, 


Rreſt is a Reſtraint of a Man's Perſon, to com- 

1 pel him to be obedient to the Law: And the 
Execution of the Command of ſome Court, or Offi- 
cer of Juſtice, 

A Man ſtaid or apprehended for Debt, Cc. is 
faid to be arreſted : And Writs expreſs it by two ſe- 
veral Words, Capias, and Attachias, to take, or catch 
hold of; An Officer muſt actually lay hold of a Man, 
or 


* -- 


1 
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or touch him, as well as ſay he arreſts him, or twill 
be no legal Arreſt, And if a Bailiff touch a Man, 1 Salk. 79. 
which is an Arreſt, and he eſcapes, it is Reſcous, and 
Attachment or Reſcous lies againſt him: but if the 
Bailiff be kept off from making Arreſt, he ſhall have 
Action of Aflault. 
None ſhall be arreſted for Debt, Treſpaſs, & c. but Terms de 
by Virtue of a Writ or Precept out of ſome Court: Ley. 54. 
But for Treaſon, Felony, and Breach of the Peace, Plows. 
every Perſon may make Arreſt without Warrant or I 
Precept. And Doors may be bfoke open for arreſting | 
a Felon, Cc. though not in Civil Caſes; unlets it | 
be in Purſuit of one arreſted. Writs and Procets 
not to be executed on a Sunday, if they are, to be 29 Car. 2. 
void; except it be for ,Treaſon, Felony, Cc. or on 
Eſcape-Warrant by 1 Ann. Attachments have been Hetl. 19, 
granted againſt Officers for making Arreſts on a Sun- 
day; But Affidavits are uſually brought that the Party 1 Mod. 56. 
might be taken on another Day. Clerks officiating 1 R. 2. 
Divine Service, not to be arreſted, on Pain of Impri- 
ſonment. | | 

If an Action be entered in one of the Compters of 1 Lill. 94. 
London, a Serjeant may arreſt the Party without the 
Sheriffs Warrant: In other Caſes, a ſworn and 


known Bailift, need not ſhew his Warrant. Sheriffs 9 Rep, 69, 
ſhall not giant Warrants for Arreſts, before Reccipt of 
Writs : Nor Attorneys, &c. maliciouſly cauſe any 8 Eliz. c. 2. 
Perſon to be arreſted; on Pain of forfeiting 10 l. and 43 El. c. 5. 
treble Damages, 
Officers are not to carry Perſons under Arreſt to 13 Car. 2. 
any Tavern, Alchouſe, Cc. without their Conſent ; e. 2+ 
or demand more for Arreſt, or Waiting, than al- 
low'd by Law; or take more for Lodging, Cc. than 
1s reaſonable. 4 
A Peer of the Realm, or Member of Parliament, ,, jy . 3. 
Ce. are not to be arrelted for Debt, Oc. agaiult theſe,; 1,0, 140. 
the Proceſs is Summons, Diſtreſs Infinite, Cc. In ? 
Criminal Caſes, they may be arreſted, 
Attorneys, Te. attending on Courts, may not be x Ley, 159, 
arreſted ; nor ſhall Arreſts be made within the Li- 
berty of the King's Palace, Cc. . 
Arreſting a wrong Perſon ; or one for Felony, 
where no Felony is done; is talle Imprifonment, li- 


— — - - — — 2 2 
— " — — . 
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able to Damages. 


D 2 Al: 


Terms de 
Ley. 56. 


1 Inſt. 115, 


124. 


Danv. 577. 


6 Rep. 56. 


Land ſhall be Aſſets, and the Heir charged as far as 


BB 
4 
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Aſſault. Vide Anion of Treſpaſs. 
Alſets, 


4 
2 

ASX are of two Sorts, Real, and Perſonal; | 
Aﬀets Real, are where a Man is ſeiſed of Lands r 
in Fee-Simple, and dying ſeiſed, they deſcend to his n 
Heir; And Aſſets Perſonal, are where a Man dies t 
poſſeſſed of any Goods, Cc. which come to the Exe. n 
cutor. They are caſt upon the Executor or Heir, to f 
| _ the Debts and Legacies of the Teſtator or An- a 
ceſtor. r 
Where a Man is bound by Obligation, and dies < 
ſeiſed of Lands, which deſcend to his Heir; the ! 


the Land extends. Theſe are Aﬀets by Deſcent ; And 
where a Creditor is made Executor, &c. and 
enough 1s left to pay Debts and Legacies, it is Aſſets 
in his Hands. | 
Lands which come to the Heir by Purchaſe, ſhall 
not be Aﬀets ; only Lands by Deſcent, Lands by 
Deſcent in antient Demeſne, ſhall be Aﬀets in Debt. 
Land of Cefiuy gue Truſt is Aﬀets by Deſcent, A 
Reverſion in Fee, depending upon an Eſtate- tail, is 
not Aſſets. A Copyhold that deſcends to an Heir, 
is not Aſſets. And a Right, without any Eſtate in 
Poſſeſſion, Cc. not Aſſets till recovered. 

On Action of Debt brought againſt an Heir, he 
may plead Reins per Deſcent ; but the Plaintiff may 
reply that he had Lands from his Anceſtor, If the 
Heir had aliened before the Obligation put in Suit, by 
the Common Law he was to be diſcharged ; but by 
Statute, he is anſwerable for Debts where Lands made 
over, to the Value, &c. 


a—— fea &@ to fc... © 


= Vide Executozs, &c, 


Aſlign⸗ 


The Common Law Common⸗Placed. 37 


Aſſignment, 


3 1 is the Aſſigning and Setting over the 
, Intereſt a Man hath in a Leaſe, or other Thing, 
f to another. : 
Ik Tenant for Years, aſſign his Eſtate, no Conſide- 1 Mod. 263. 
ration is neceſſary, the Tenure being ſubject to Pay- 
ment of Rent: But in other Caſes, ſome Conſidera- 
ies tion muſt be given. Leſſee for Years makes Aſſign- Noy 71. 
ment of his Term, the Leſſor having Notice and con- 
ſenting ; after the Lefſee's Death, his Executors not 
accountable for Rent. And if the Executors or Ad- 
miniſtrators of ſuch Leſſee aſſign their Intereſt, Action | 
of Debt may not be brought againſt them for Rent; 3 Rep. 24. 
but againſt the Aſſignee, 
3 Aſſignee of Lands, if not named in a Condition, 1 Inf. 215. 
may pay the Money to fave his Land: But he (ball re- 
ceive no Money, if not named. Aſſignees ſhall not take 
Advantage of every Forfeiture, on a Condition ; on- 
ly ſuch as are incident to the Reverſion, as for Rent; 
or for Benefit of the Eſtate, as not keeping Houſes in 1 And. 82. 
Repair, Cc. And Covenants for theſe ſhall bind them, 
though not named, 
He is an Aſſignee, who hath the whole Eſtate of Pyer 6. 
the Aſſignor ; and there is Aſſignee in Deed, and in 
cir, Law: In Deed, ſuch to whom a Leaſe or Eltate is 
in aſſigned by Deed; and in Law, whom the Law 
makes ſo, without Deed, as an Executor is Aſſignee 
he in Law to the Teſtator. But if there be Aſſign in 
nay W Deed, Aſſign in Law is not allowed. Debts, Cc. 
the are ſaid to be aſſigned; but muſt be ſued for in the 
by Name of the Aſſignor. 
by There is a ſpecial Signification of the Word Aſſign, Reg, Orig. 
de to ſect forth or point at; as to aſſign Error, falſe 72. 
Judgment, Waſte, Cc. Wherein is ſhewn where 
the Error is committed, the Judgment unjuſt, &c. 
2 Juſtices are ſaid to be aſſigned to take As- 11 H. 6, 
es. 


10 a See 
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PraQ, 1. 3. 
1 Inſt. 153. 
4 Inſt, 158. 


Bacan, 


Comp.Attor. 


Danv. Abr. 


1 Plow, 411. 


1 Lill. 105. 
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See Chole in Action. 
Allies. 


. is an Aſſembly of Knights and other Gen- 
tlemen, with the Juſtice in a certain Place, and 
at a certain Time appointed. 


All the Counties of England are divided into ſix © 
Circuits, and two Judges aſſigned to each Circuit, 
to hold Aſſizes twice a Year in every County; And 
try and determine Cauſes Civil and Criminal, by 


Commiſſion of Oyer and Terminer, Goal-Delivery, 
Ni prius, &c. All Juſtices of Peace, Sheriffs, Cc. 
are to attend the Judges at the Aſſiaes, or be fined. 


The Word Aſſie, is likewiſe uſed for a Jury, 
where Aſſizes of Novel Diſſeiſin, Cc. are tried. And 


it is taken for a Writ for Recovery of Poſſeſſion of 


Things numovable, whereof any one has been diſ- 


ſeiſed. 


allile of Novel Diſleinn, MWoztdance- 
ſtoz, &c. 


Sſile of Novel Diſſeiſin lies where Tenant in 
Fee-Siwple, Fee-Tail, or for Life, is put out 
and diſſeiſed of his Lands, Rents, Common, Office, 


Cc. But it lies not for an Annuity, Penſion, or 
Way over Lands. | 


The Jurors that try the Aſſiſe, are to view the 


Thing in Pemand: The Plaintiff muſt firſt prove 


his Title, then his Seiſin, and Diſſeiſin; and the 
Aſſiſe is to be of an actua! Freehold. But Seiſin of 
Part of Rent, is ſufficient for the Whole; and if a 
Man having Title to enter, jet Foot upon the Land, 
it is ſufhicient Seiſin. 

The Court of B. X. and C. B. may hold Plea of 
Aſſiſes of Land in the County of Middleſex, by Writ 
out ot Chancery, (In other Counties muſt be held 
at Aſſes) and in this Action, the Land, Damages 
and Colts are recoyered. In Cities and Corporations, 


Pl: 
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Aﬀſiſe of freſh Force lies for Recovery of Poſſeſſion in F. N. B. 7. 
forty Days after Diſſeiſin, as Aſſiſe in the County, 
Aſſiſe of Mortdanceſtor lies where a Man's Father, 
Mother, Brother, Siſter, Uncle, Aunt, Cc. died Reg. Orig. 
ſeiſed of Lands in Fee-Simple, and after their Deaths 223. 
a Stranger abateth. It lies not againſt Brothers or 
Siſters, &c. where there is Privity of Blood, but ö | 
againſt Strangers. And it is good as well againſt the 1 Inſt. 243. | 
Abator, as any other in Poſſeſſion. A Warden of a 
College, Cc. ſhall have Aſſiſe of Rent; where his 
— was ſeiſed, whoſe Seiſin is Seiſin of the 
Ou C. a 
Aſſiſe de «trum, lieth for a Parſon againſt a Lay- 
man, or econtra for Lands doubttul whether they are oe bows 
7 Lay-Fee, or Free Alms. And this is the higheſt Writ 
a Parſon can have for Recovery of Glebe-Land, Cc. 
y, in Right of his Church. Theſe are called Petit Af- Horn. Mir, 
d. ſiſes, to ſettle Right of Poſſeſſion : The Grand Af-1. 2. 
of file, ſerves for Right of Property. 
G | Then there is Aſſiſe of Darrein Preſentment ; Aſ- Cow. Interp. 
ſiſe of Nuſance; of the Foreſt, which is the Statute 
or Ordinance of the Foreſt ; Aſſiſe of Bread and Ale; 
3 Allie in Point of Aſſiſe; Aſſiſe of Right of Da- 
2 mages, Cc. : 
Some of them are ſo called, as they ſet down a cer- Lit, 
tain Meaſure or Order, in the Things they concern. 


n 
. Aſſumpſit. 
7 | 
r | , ö 
Sſumpſit, is a voluntary Promiſe, by which a 
N A Man aſſumes or takes upon him to perform or 
, pay — Thing; or where ſuch a Promiſe is implied 
y Law. 

. One is indebted to another for Goods ſold, &c, Danv. 26, 27. | 
: the Law creates a Promiſe for Payment, and on Non- 2 Mod. 260. | 

Payment Indebitatus Arp lies. If one receive my | 
, Rents, on Pretence of Title; or Profits of an Office, 2 Cro. 592. 1 


ü it lies: but not for Rent on a Leaſe, or Debt upon 

Specialty. Where Money is depoſited upon a Wager 

| Tadeb, Aſump. lies, for Money receiv'd to a Man's Show. 117. 
; 


* 
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Ule : A General Indebitatus will not lie for Money won Dany, 28. 
at Gaming; but if laid ſpecially, it would lie, be- 
fore Stat. 9 Ann. 
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Dyer 30, 75- If a Man hath not perform d a Promiſe or Cons» 

tract on his Side, it may be brought againſt another, 

on mutual Promiſe. Where no Time is limited for 

performing a Promiſe, reaſonable Time is allowed; 

and not during Life, if the Promiſe be on good 

1 Lill. 112. Conſideration. If one Part of the Conſideration of 

4 Rep. 94. a Promiſe is againſt Law, and another Part lawful, 

| that is ſufficient Ground of Aſſumpſit. 

He for whoſe Benefit a Promiſe is made, may 

2 Lev. 210. bring Action for Breach of it. A Promiſe to do a 

1 Lev. 48 Thing on Requeſt, Action riſes on Requeſt. If a 

Danv. 3:- Man bargains and ſells Land, and promiſes to pro- 

cure a Releaſe, if he do not, Action lies. 

Where 4/+mpſic or Promiſe is the Ground of the 

3 Ley. 319. Action, it mult be preciſely ſet forth ; but in Actions 

on mutual i it is enough to ſay generally, 

that the Defendant hath not perform'd his Part, 

without aſſigning a Breach. 

Aſſumpſit will lie for receiving Money to the Uſe 

of another, as Bailiff or Receiver, or as both; which 
ſupplies the Place of Action of Account. 


Vide Actian on the Cale. 
Attachment. 


Trachment takes into Cuſtody Body, Lands, 

F and Goods; whereas Arreſt is only on the Bo- 

dy of a Min: And he that attacheth, keepeth the 

Party attached, and prefents him in Court at the 

Day aſſigned, But Attachments generally extend to 

— the Taking of Goods only. And a Capias, either 

Kitch. 79- Grand or Petit Cape, takes hold of immoveable 

Pratt. I. 4. Things, as Lands, Tenements, Cc. But Attachment 
Glanv. I. 10. hath Place rather in Perſonal Actions, 

1 Lill. 12, Attachments ſometimes iſſue out of a Court-Ba- 

Ke. on; and ſome Corporations grant Attachment for 

0 Debt, by Charter; but they are uſually proceeding 

from ſuperior Courts, Attachments are granted for 

Hill. 2: Car, Contempts againſt the Courts at V-/fminſter ; againſt 

bhberiffs making falſe Returns of Writs; againſt Bai- 

lifts for Frauds in Arrelts, and exceeding their Power, 

Cc. But may not be againſt the Martial of B. K. 

„ c&c. 


— e ee eee, g = == 


| he gave true Verdict, Cc. The Grand Jury is to iy 
the 
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&c. who muſt be fined for Miſdemeanors: And 
for Contempt, others are fineable. 

Attachment doth not lie againſt an Attorney not 
obeying the Order of a Judge, made out of Court; 
being no Contempt of Court. If a Party will not 
pay Coſts taxed by a Maſter, Attachment lies; So alſo 1 Lill. 12t. 
if a Defendant appear not, being ſerv'd with Subpena Weſt Symb. 
out of Chancery, on Affidavit made of Service. 

If Juſtices of Peace proceed on an Indictment, after 
Certiorari out of B. R. deliver d to them, Attachment 
may be had. 

Befides theſe, there's Attachment of Privilege, as Book Ent. 
to Courts; Foreign Attachment, of Goods of Fo- 431. 
reigners in a Liberty; Attachment of the Foreſt, Calth. 66. 
againſt Offenders as to Vert and Veniſon, Ec. Manw. go. 


Attaint. 


Ttaint, is a Writ after Judgment, againſt a Jury 
A that have given lle ma KT Good of 


Record, in an Action Real or Perſonal, where the 
Debt or Damage amount to above 40 4. 


Iſſue found by Verdict, is always intended true, 1 Inſt. 227. 
till reverſed by Attaint. Attaint lies againſt a Jury 
that gives Verdict contrary to Evidence: And Jags: Vaugh. 145. 
ment may be reverſed on Attaint, where a Judge Br. Attaints 
declares the Law erroneouſly, and the Jury find ac- — 
cordingly ; but the Jury may be excuſed. Attaint —_— 13. 
lies not for that which was not given in Evidence ; * 8 35. 
nor on Verdict in Waſte; or upon Inqueſt of Office * _ 
And where the King is ſole Party, and the Jury find 
for him, no Attaint hes. 

If the Party for whom the Jury found the falſe Dyer 5. 
Verdict, die before Attaint brought, the Action is 1 Inſt. 227. 
gone. A Nonſuit in Attaint is peremptory; and no Br. Att. 84. 
Super ſedeas is grantable on Attaint. If a Man reco- Danv. ons 
vers in Attaint, upon Verdict in Action by which! 1 340% 
he loſt his Land, he ſhall have Reſtitution ; ſo alſo 73 .. 
of Damages. Attaints deſcend to ſuch Perſons, to 
whom the Land ſhould deſcend. SA 

Attaints are ſued in B. R. or CB. but Niſi prin: 
may be granted: And the Defendant's Plea is, that 


— 
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11 H. 3. c. 21. the Verdict of the Petty Jury on the Attaint, At” 
taint may be ſued in the Huſtings of London for falſe 
Verdict in the City-Courts ; and Plaintiff have Re” 
Ritution, Ge. But if the firſt Verdict be affirmed» 
the Plaintiff is to be impriſoned and fined. 

1 Inſt. 294 If Verdict was found falſe, the Puniſhment at 
| | Common Law was that the Juror's Houſes ſhould be 
broke down, his Meadows ploughed up, and Lands 

forfeited : But now a pecuniary Penalty is appoint- 
8 and Fine and Ranſom at the Diſcretion of the 
ourt. 
Inſtead of Attaint, where Verdict is againſt Evi- 
dence, it is uſual to have a new Trial. 


Attainder. 


Ttainder, is when a Man hath committed Trea- 
ſon or Felony ; and after Conviction, Sentence 
is paſſed on him. A Man is convicted when found 
Guilty by Verdict, Cc. before Judgment; and at- 
tainted when judgment paſſed: And a Man may be 
attainted by Act of Parliament. | 

1 Inſt. 30. Alſo there is Attainder by Proceſs of Outlawry, 
where the Party flieth and is not found, to be tried, 

3 Inft. 12. Ce. A Perſon attainted of High Treaſon, forfeits 
| all his Lands, Tenements, &'c. But if one commit 
Treaſon, and die before Attainder, he forfeits no- 

thing: And one ſlain in open Rebellion forfeits no- 

thing; if not attainted by Act of Parliament. 
Mod. Rep. 49. On Reverſal of Attainder, there is no Reſtitution. 
| of Money, Cc. forfeited, 

1 Inſt. 8. Notwithſtanding Corruption of Blood on Attain- 
der, and the Lineal Blood is barred; Collateral 

Blood may inherit. And where a Man hath Iſſue 
two Sons, before Attainder, and one purchaſe Lands 

and die without Iſſue, the other Brother ſhall be 

his Heir: Aliter after Attainder, one Brother can't 
be Heir to the other; for he could not be Heir to 

: the Father. | 

? V. 3. e. 3. By Statute, no Perſon is to be tried or attainted 
of High Treaſon, where Corruption of Blood is in- 
curr'd, but by the Oaths of two lawtul Witneſſes 
| 10 
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to the ſame Overt AR, & c. unleſs the Party confeſs, 

ſtand Mute, Cc. 8 | | 
And we have had ſeveral Acts of Attainder; as 8 W. z. c. 4, 

that for attainting Sir John Fennict, and againſt 5. 

others, not. ſurrendering themſelves to the Lord 

Chief Juſtice, &c. 
Where one is attainted, by Judgment, for Offences 

puniſhable by Death, he 1s Dead 1n Law. 


Vide Conruption of Blood, &c. 
Attozney, 


AN Attorney is he that is oppointed by another 
Man, to do any Thing in his Stead : And is ei- 
ther general, to manage all Affairs, or ſpecial where 
* Perſon is employ d in one or more particular 
| In S. 

1 Writs were to be obtained for Admiſſion 20 H. 1. 
of Attorneys in Suits ; but ſince, they have been ad- 6 E. 1. 
mitted by Statutes, and Attorueys may be made in 
ſuch Pleas whereon Appeal lies not, and in Caſes not 
Criminal; but in Criminal Caſes, there may be no 
Attorneys. Ideots are to ſue in proper Perſon, not 
by Attorney, Cc. One Non Compos mult appear by 1 Inſt. 133. 
e if within Age; and if of full Age, 
by Attorney. An Infant is to appear and plead by 

uardian ; but if made Executor with a Man of fuſl paim. 

ge, the other may make Attorney for him, on pro- 
ecuting Suite. Baron and Feme ſued, the Wife can- 1 Lev. 299, 
not make Attorney; the Husband muſt make Attor- 
ney for both. A Corporation may make Attorney, 2 Sand. 213. 
under the Corporation Seal. Plow. 91. 

In Caſes of Power of Attorney, the Authority 
muſt be ſtrictly purſued; as to Time, Place, &c, 

Or the Act of the Attorney ſhall be void: And Plow, 479 
where he does leis than the Authority mentions, tis | 
void; but if he does more, it may be good for ſo much 

as he had Authority to do. It a Letter of Attorney 1 Inſt. 258. 
be to deliver Livery and Seiſin of Lands, between 
certain Hours, and the Attorney doth it before or at- Plowd. 475. 
ter; or in a Capital Meſſuage, and be doth it elſe- 
where, the Act af the Attorney is void. 
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By the Death of the Party giving it, Power of 
Attorney generally determines: but a Letter of At- 
torney may be irrevocable, when Debts, Cc. are 
aſſigued, to receive them. | 


44 


Attoꝛneys at Law. 


I Reſpect to Attorneys at Law, there are Attor- 
neys of the ſeveral Courts ; and alſo Attorneys 
1 Cro. 425. who manage Buſineſs out of the Courts, &c. An 
3 Cro. 159. Attorney may be a Solicitor for his Client in other 
1 Roll. Abr. Courts; but he cannot ſue for his Fees, without ſpe- 
17. cial Promiſe, as he may on a general Retainer in the 
Court where allowed. 
x Mod. 209. None are to be admitted Attorneys in any Court, 
but Perſons brought up there, or well skilled; and 
none to follow any Suit in their Names, under 101. 
3 Jac 1. Penalty. They ought to be of ſome Inn of Court; 
4 Inſt. 117. and may be puniſhed for ill Practiſes: But Action 
lies not againſt an Attorney retained in a Suit, tho 
he knows the Plaintiff has no Cauſe of Action, he 
only acting as a Servant, in way of his Profeſſion. 
| Attorneys, Cc. of Courts, ſhall not receive or pro- 
Paſch. 15. cure any Blank Warrant from any Sheriff, without 
Car. 2. Writ firſt delivered; on Pain of Expulſion, Ce. 
| And no Attorney 1s to make out a Writ with a 
Clauſe Ac etiam Bille where ſpecial Bail is not required. 
Attorneys and their Clerks may be committed for 
doing any Thing againſt the expreſs Rules of the 
Court ; after Notice of the Rules. Neither Plaintift 
or Defendant, may change their Attorneys without 
Rule of Court, while the Suit depending, and until 
Fees paid; and Attorneys are not obliged to deliver 
Lil. 12 4. Writings till paid their Fees. If an 2 
135 Plea, or appear, without Warrant, from his Client, 
ww Action lies againſt him. But one may be Attorney 
cn NE. and Jules do the Buſineſs, . 

4 c. 18. Statute, the Juſtices are to examine Attorneys, 
Ln and Uiſplace the unskilful, The Number of Attorneys 
32 H. 6. c. 7. to be reftrained. They are to file Warrants of At- 

torney in every Suit, under the Penalty of 10 JI. And 
32 H. 8. c. 30. are not to be allowed Fees to Counſel without Tick- 
i | — ects 


+ 
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ets ſign d by them: They are alſo to give in true 18 El. e. 14. 
Bills to their Clients; and not delay Suits, on Pain 3 Jae. 1. o. 7. 
of treble Damages and - Coſts, and Diſability to 
Practice, for Delay or demanding more than juſt 


Fees, Cc. | 
And Attorneys are to take the Oaths, or be 13 W. 3+ 
diſabled, and forfeit 500 J. Cc. 


Attomment, 


Ttornment is an Acknowledgment of the Te- 
nant of his new Lord: As where there is Te- 
nant for Life, and he in Reverſion grants his Right 
to another, the Agreement of Tenant for Life thereto 
is called Attornment. This Attornment is made to 
the Lord, or his Steward in Court, in theſe Words ; 
I agree to the Grant; or I attorn to you by Force of the 
Grant; or T become your Tenant, &c. Or it may be 
Payment of Rent, though of a Penny, Cc. to 

e Grantee. 

There is Attornment in Deed, and in Law; But Id. 
on a Fine, Grant on Record, or Deviſe, Attorn- Lit. 55r. 
ment is not neceſſary. Attornment is to paſs the Ser- 27 H. 8. 
vices; And if a Seigniory be granted to one for Life, 1 Inſt. 312, 
Remainder to another in Fee, Attornment to Tenant 
for Life, is Attornment to the Remainder : Though 1 Inſt. 370. 
if a Lord grant his Seigniory for Life, with ſuch Re- 
mainder in Fee ; if he for Life die before Attorn- 
—_— the Attornment to him in Remainder is 
void. 

Much of this Learning is now out of Door; and 4 & 5 Ann, 
by 4 and 5 Ann. Conveyances of Manors, Lands, „ 
Reverſions, Cc. are good without Attorument; on 
giving Notice to Tenants, Cc. | ir 


1 Inſt, 309. 
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46 
audita Querela. 


HIS is a Writ that lies where a Man hath 
any Thing to plead, but Inth not a Day in 
Court to plead it. : 

K. N. B. 102. It is uſually where one is bound in a Statute 
I Inf. 290. Merchant, Cc. or Judgment is given againſt him for 

2 Inſt, 396, Debt, and his in Execution, upon Suggeſtion 

of juſt Cauſe why Exccution ſhould not be granted ; 

as a Releaſe, Gr. | 

1 Mod. 111. But it cannot be brought on a Releaſe, until Judg- 
ment entered on Record. If Tenant in Tail ac- 

knowledge a Statute and die, and the Conuſee ſuts 

Execution againſt the Iſſue, the Iſſue may avoid it in 

Danv. 628, Aſſiſe without Audits Querela. And the Conuſor, 
630, 631. or his Heir, may have Audita Querela before Execu- 
3 Rep. 13. tion ſued; but a Stranger to the Statute or Purchaſer 
of the Land, ſhall not have it before Execution had 

| againſt him. 5 

1 Inſt. 290. To Writs of Execution, the Defendant cannot 
plead ; but if he hath any Matter ſince the Judg- 
ment to difcharge him of an Execution, he is to have 

Audita QOnerela tort Relief. Where an Andira Querela 
3 is grounded upon a Deed, or the Party is in Priſon, 
1 Lill. 157. Proceſs on it is to be Scire facias ; but where not 
— nded upon a Deed, Venire facias, Diſtringas, &c. 
n Cafes of Deeds, Scire faciat ad cog noſcendum ſerip- 

tum, hath the ſame Benefit as Audita Querela, 

22, 46 E. z. If Land is extended on a Statute before the Time, 
. Aadita Querela lies; And if a Man be Nonſuit in 
F. N. B. 104+ Auuita 


werela, he may have a new Writ. A Super- 


ſedeas will not be allowed till Deed proved, Cc. or 
Bail put in by Allowance of the Court. 

x Inſt. 289. If a Writ Audita Querela be brought to diſcharge 
a Man of an Execution, Releaſe of Actions Perſonal 


1s a good Bar. 
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Aberment. 
| 1 is an Offer of the Defendant to 
make good or juſtify his Plea in Abatement, 

or in Bar: And is the Act, as well as the Of- 
fer. The Uſe of it is to aſcertain to the Court, 
what is doubtfully alledged. | 

It is General, or Particular; General Averment, 1 Inſt. 362» 
concludes every Plea in Bar, &c. and contains 
Matter affirmative: Particular Averment, is when 
Tenant for Life, or in Tail, &c, is averred. 

It is not to be made againſt a Record 5 Dor 21 Lill. 156. 

inſt the Condition of a Bond, which being made Cro. Iac. 1 

ore Witneſſes, is not to be contradicted by bare gaund. 136. 
Averment : Where an Heir is ſued on the Ance- * 
ſtor's Bond, it muſt be averred that the Obligor 
was bound. Averment not admitted, againft a 5 Rep. 68. 
Will cancerning Lands, which ought to be in 
Writing, And there needs no Averment of Per- 
formance of Promiſe, againſt a Promiſe ; each 
. hath Action. But where one Thing is to 1% 8. 
be done in Conſideration of another, Performance © 7 * 
* Went _ bw—_— 1 | 

eas merely in egative are not to be aver- 1 In ſt. 262. 

red; nor what is apparent to the Court; or a- 313. ons 
cory Preſumption of Law; as where Rent is be- 

ind many Years, and the Lord makes Acquittance 
for 1 laſt due, which preſumes the Whole is 


paid, c. I 5-15 16 

Another Conſideration than mentioned in a Dyer 146. 
Deed, not contrary to the Deed, may be avet- Hob. 521. 
red. Nonage in ſome Caſes is to be averred: And 4 & 5 Ann. 
— of Averment hos paratus, &c. is helped by | 
. ute. ä | 


Avowyp. 
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Avotwpy. 


A is where one takes a Diſtreſs for Rent, 
Ce. and a Replevin is iſſued ; the Taker 
ſhall juſtify for what Cauſe he took it, and avow 
the Taking, if in his own Right; and if for ano- 
ther, make Cognizance of the Taking, as Bailiff, or 

, Servant, Ce. 

1 Rep. 25 It is in Nature of a Declaration, and muſt con- 
tain ſufficient Matter for Judgment to have Re- 
turn: But the Avowant is not driven to alledge 
Seiſin, within the Time of the Statute of Limita- 

tions. A Lord necd not ayow on any Perſon 1n cer- 

8 Rep. 65- tain; but muſt alledge Seiſin by the Hands of his 

3 Inſt. 268. Tenant in certain: Where Commencement of the 
Rent appears, Seiſin is not material. The Defen- 
dant is not obliged to aver his Avowry with an 

Plowd. 342. hoc paratus eft verificare, If my Tenant is diſſeiſed, 
he may compel me to avow; and ſo may his Heir: 

Danv. 648. Where there is Tenant for Life, Remainder in Fee; 
Tenant for Life may compel the Lord to avow 

1 Inſt, 268. upon him. But if there be Tenant in Tail, Re- 

| mainder in Fee; and Tenant in Tail make a Feoff- 
ment, the Feoffee (hall not compel the Lord to avow 
„ ro ſeveral Tit 

1 ne Avowry may be upon two ſeveral Titles 

Lr. 154. of Land; though it be but for one Rent. And 
Avowry may be made for Damage-feafant, Ce. 

11 H. 8. c. 9. On Replevin ſued, Avowry to be by the Lord 

upon the Land, for Rents, &c. without naming the 

enant ; and if found for the Defendant, he ſhall 
recover ſuch Colts and Damages, as the Plaintiff 
| ſhould have had, if he recovered. | 

11 Car. 2. Writs to be granted, to Enquire of the Sum or 
Duty in Arrear, where the Plaintiff is nonſuited, 
before Iſſue, in Replevin ; the Defendant ſuggeſting 
in Nature of Ayowry for Rent. 


Vide Re ple vin. 


Awards, 
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Awards. 


Ward is the Judgment and Arbitration of one 
or more Perſons, at the Requeſt of two Parties. 
at Variance, ſor ending the Matter in Diſpute with- 
out publick Authority. | 

Submiſſion to Arbitrators may be general, of all 1 Inſt. 206. 
Demands, C. or fpecial, of ſome Matters in 
Diſpute; and is uſually by Bond. And the A- 1 Roll. Abr. 
ward mult be made of the Thing fubmitted, ac- 242, &c. 
cording to the Submiſſion ; it muſt be equal, and Noy Max. 
not on one Side only; the Performance is to be 110. 
lawful, and poflible ; and it muſt be certain and 8 
final. Award of Things not ſubmitted; or to pay : Aund. 125. 
Money to a Stranger, &c. is void. 

If all Debts, and Demands are ſubmitted, the weſt Symb. 
Arbitrators may award a Releaſe of Bonds, Special- 163. 
ties, Cc. by which the Debts and Demands are 
due. And if the judgment of Arbitrators be accord- Chanc. Rep. 
ing to the Submiſſion, and they keep in due Bounds, 279. 
their Sentences are definitive: Nor will Chancery 1 Roll. Abr. 
give Relief againſt their Award, unleſs for Corrup- 244. 
tion, exceeding Authority, Cc. Danv. 513; 

Things relating to Freeholds, Leafes, Debts due * EY 
on certain Contract, Matters concerning Matrimony, * C 225. 
or criminal Offences, are not arbitrable, Only 
— vo Perſonal, Cc. may be determined by A+ 
ward, 

Where there is but one Arbitrator, as when Mat- 8 Rep. 95. 
ters are referred to two, and if they cannot agree in 2 Saund. 130 
the Award, it is left to a third Perſon, it is called 
an Umpirage ; and the Umpire has the fame Power 
as the Arbitrators, if the Arbitrators don t agree in 
their Award, | 

Submiſſion to award by Agreement may be made 9 & 10 W. 3. 


a Rule of Court, and the Parties finally concluded, c. 13. 


B Ball. 


Brat. l. 3. 
I Lill. 173. 


4 Inſt. 179. 


5Rep. 70, 71. 


2 Lev. 204. 
Dany. Abr. 
681. 
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Ball. 


A IL ſignifies the Setting at Liberty of one 
arreſted, on Surety taken for his Appearance 
at a Day aſſigned : And it is called Bail, as 
the Party is delivered into the Hands of 
thoſe that bind themſelves for his forth-coming ; 
who if they will, may yield him in Diſcharge of 
themſelves, 

There is both Common, and Special Bail; Com- 
mon, uſed in {mall Actions, wherein any Sureties 
are taken of courle ; . upon Cauſes of greater 
Weight, where the Debt is 10 J. or upwards, where- 
in the Bail muſt be Subſidy-Men, and anſwerable to 
the Value. In common Caſes, where the Debt is not 
large, a Perſon worth 100 J. is a good Security: And 
the Penalty of Bail-Bonds, Cc. is generally double 
the Sum laid in the Writ of Arrelt, The End of 
Bail is to fatisfy the Condemnation and Colts, or 
render the Defendant to Priſon, 

In Actions on the Caſe for Words, Actions of Ac» 
count, Battery, Treſpaſs and Ejectment, Covenant, 
unleſs to pay Money, for Breach of a Condition up- 
on penal Statutes, & c. Special Bail, is not uſually 
required; nor againſt Heirs, Executors, or Admini- 
ſtrators for the Debt of the Teſtator, unleſs where 
they have waſted the Teſtator's Goods; or in the 
Courts of London, &c, But where there is a Claim 
of Debt of 101. and upwards, ſpecial Bail 1s re- 

uired; And yet if the Defendant makes Affidavit 
that he does not owe the Plaintift 10 l. the Court on 
Motion, or a Judge at his Chambers, will order a 
Common Appearance, except the Plaintiff ſhew Cauſe 


againſt it, by ſwearing that 10 J. is due, In Wales 
and the Co 


unties Palatine, Cauſe of Action is to be 
201, or upwards, to hold to Special Bail. 

Cognizors of Bail are to jultify themſelves in open 
Court, by Oath of their Abilities ; or by Affidavit, 
before Commiſſioners as took the Bail ; or before one 
of the Judges of the Court: Aud the Sheriff having 

5 taken 
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taken good Bail, will on a Rule return a Cepi, and 
aſlign the Bail-Bond to the Plaintiff; when the De- 
tendant and Bail may be atreſted on the Bond by the 
Plaintiff in his own Name. If the Detendant does 
not find common or ſpecial Bail, the Plaintiff's At- 
toruey is to call on the Sheriff for a Return of the 
Writ ; And if he do not return it on a Rule, he ſhall 
be amerced, or ſummoned beſore a Judge to ſhew 
Cauſe, Cc. Where no Bail on a Cepi Corpus is re- 
turned, Rule will be made to bring in the Defen- 
dant's Body. | h 
A Defendant, with Leave of the Court, may depo- Trin. 23 Car. 
ſit Money in Court in Lieu of Bail; and the Plain- B. R. 
tiff be ordered to wave other Bail, * 
After the Roll is marked to have Special Bail, Com- 
mon Bail not to be filed; but if the Roll be not 
thus marked, nor the Cauſe of Addon expreſs'd 
in the Writ, Common Bail is to be Entered. Bail 
to be accounted good, till queſtioned and diſallowed. 
In Actions where Damages are uncertain, Bail to be at 1 111. 174, 
Diſcretion of the Court : But in all Caſes of Re- 176, 197. 
moval, except the Defendant be Executor or Admi- 
ſrator, Special Bail is required. 
Bail is not properly luch 'till filed, and then tis 
of Record; and the Court may judge Bail ſufficient, 
if the Plaintiff will not accept it. No Writ to hold 1 Lill. 178. 
to Special Bail, is io be ſued out on a Bail-Bond for Paſch. 1657. 
Appearance, where not aſſigned to the Plaintiff; but Cro. Jac. 94. 
if a Bond for Payment of 5 J. be of 10 l. Penalty, 
if the Bond is forteited, the Defendant mult put in 
Special Bail for the Penalty. Bail to the Action to 
be taken before none but a Judge of the Court ; bur 
for Appearance, may be before any Officer. A Bail 
cannot be Witneſs for the Defendant at the Trial : 
And one under Age, not to be Bail. 
If the Plaintiff do not declare againſt the Defen- 
dant in two Terms after Bail put in, the Bail is 
not chargeable. Before a Scire facias taken out a- 


gainſt the Bail, or before Return of the ſecond Sc. fa. 


e Principal may render his Body in Dilcharge of 
the Bail ; ſo he may on the Day of Return of 
Procels againſt the Bail. If the Defendant dies be- 1 Roll. Abr. 
fore Cap. ad Satisfac, * him, return d and _ 250. 
2 the 


Inſtit. Legal. 
91, 229. 


Comp. Attor. 
745 ] 5 a 


13 Car. 2. 
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the Bail is diſcharged. And where the Bail bring 
in the Principal before the Return of the ſecond 
Scire Jacias agiinlt them, they (hall be diſcharged, 
Where a Declaration is laid in another County, 
when the Original ſued out in London, and Bail 


put in upon it, the Bub are diſcharged, If more 


Damages, Ge, are recovered than mentioned in the 
Plaint, or than the Sum wherein the Bail bound, 
the Bail are not liabe. FF 
In C. B. when the Plaintiff hath obtained Judg- 
ment againſt the Defendant, where ſpecial Bail gi- 
yen, the Plaintiff may take the Defendant in Exe- 
cution, or proſecute his Bail, On Cap. ad Satisfac. 
againſt the Defendant, returned Non eſt Inventns, 
Scire facias to iſſue againſt the Bail: And the Plain- 
tiff may levy Part of the Debt on Defendant's Goods, 
and the Reſidue on the Bail. But if he take the 
Defendant's Body, he cannot meddle with the Bail. 
If the Defendant does not plead ; Execution and 
Judgment may be had againſt the Bail. b 
When Cauſes are removed out of inferior Courts, 
Caveats may be entred with the Judges for good 
Bail; And Notice to be given of putting in, and 
Names of Bail, Cc. that the Plaintiff's Attorney 
** againſt them, if Cauſe. | 
rits which hold the Defendant to Bail, to 
have Cauſe of Action exprefled ; And ac etiam Zille 


c. 2 11 Writs not to be made out for Debt, Cc. under 


ks 1 a 


10 l. Nor in Action of Treſpaſs, Battery, Cc. with- 
out Order of a Judge ; or on a penal Statute, or 
againſt Peers, Executors, Cc. [245 
The Judges of B. X. Juſtices of C. B. and Ba- 
rons of the Exchequer, have Power by Commiſſion 
to appoint Perſons in every County to take Recog- 
nizances of Bail, in Cauſes depending in their 
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Pail ko; Crimes. 


L ſome Caſes, Bail may be taken for Crimes and 
Offences ; and in others not. 


By the Common Law, all Perſons might be bailed, 2 Inſt. 44, 
till convicted of the Offence : By Statute, Mur- 186, 169. 
derers, Outlaws, Priſon-Breakers, Thieves openly de- 3 Ed. I. e. 1j. 
fam d, Houſe-burners, Counterteiters of the King's 
Seal, or Coin, Cc. are not bailable : But Perſons 
guilty of Larceny, Acceſſaries to Felony, or guilty 
of light Suſpicion, may be bailed, And an Offender , Inſt. 189. 


committed to Priſon, may remove himfelt by Habeas H. P. C. g8, 


Corpus into B. K. which Bails in all Caſes, not ouſted 99, 104. 
by particular Statute : This Court may bail Mur- 
der, Cc. For the Statute 3 Ed. 1. extends not to 
Judges; only Sheriffs, and other inferior Officers. 
Two Juſtices of Peace (Quorum unus) have Power 3 H. 7. c. 3. 
to let to Bail Perſons ſuſpected of Felony, and others, 
till next Seſſions. But not any forbidden to be 1 & a P. & 
bailed by 3 Ed. 1. And none arreſted for Manſlaugh- M. c. 13. 
ter, or Felony, (being bailable by Law) ſhall be let to © 
Bail by Juſtices of Peace, but in open Seſſions, or 
22 Juſtices preſent ; which is to be certify d with — 
the Examination, Cc. Perſons accus d of Manſlugh- 2 & 3 P. 
ter, or Felony, for want of Bail, are to be examined, & N. 
and ſent to Goal: and Accuſers bound over, &c. | 
After Indictment, Sc. in Cafes under Felony, for Dalt. 424. 
Crimes or Miſdemeanors, (not prohibited Bail) a H. P. C. 106, 
Perſon may be bailed by two Juſtices of Peace. 9* 
One brought before a Jultice for Felony, where no 
Felony committed, may be diſcharged ; bur if a Fe- palr, 421. 
lony be committed, the Party ſuſpected is to be bailed, 
or committed to Priſon. Where tis certainly known 4 Inſt. 179. 
in Manſſaughter, Felony, Cc. that the Party com- 
mited it, Juſtices are not to bail him. | 
To refute Bail, where the Party is bailable, is 2 Inſt. 191, 
fincable ; And to admit to Bail, where it ought not H. P. C. 97, 
to be admitted, is puniſhable by Fine, Cc as a neg- 
ligent Eſcape at Common Law. Bail may ſeize the 15 Rep. 99, 
Priſoner, if they ſuſpect he will fly, and carry him 
before a /ſuftice, to find new Sureties ; or to be com- 
mitted 111 Diſcharge of the Bail. 
| E 3 Bail 
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Bail is in a certain Sum, as 40 J. each at leaſt, 
with the Criminal in double the Sum ; or Body for 
for Body; wherein, if the Offender does not appear, 
the Bail ſhall be fined, not executed. ; 

Where Cauſe of Action not expreſs'd in Writs, 
Cc. Bail to enter into Bond for Appearance in a 
Sum not above 40 J. And on Appearance by Attor- 
ney, the Bail ſhall be diſcharged. 


This Statute was made agaiuſt exceſſive Bail, on 
Arreſts, Cc. 


Vide Habeas Coppus, 


Balliffs. 


Bailiff is a Servant of the Law to the Sheriff 
of a County, to execute Writs, Cc. 5 

The Bailiffs Arreſt, is the Arreſt of the Sheriff; 
and if he ſuffer a Priſoner to eſcape, Action lies a- 
gainſt the Sheriff: Alſo if a Priſoner is reſcued, it 
ſhall be adjudged done to the Sheriff. And the She- 
rift is to anſwer for Miſdemeanors of his Bailiffs; 
but he may have Remedy over againſt them. 

All Perſons are bound by the Common Law, not 
only to aſſiſt Sheriffs, but their Bailiffs in executing 
the King's Writs. But formerly Bailifts of Hundreds, 
were the Officers to execute Writs, Cc. though now 
done by ſpecial Bailiffs, put in with them by the 
Sheriff. 7 

A Bailiff may execute a Writ out of the Hun- 
dred ; for he is Bailiff all the County over, if a 
Sheriff 's Bailift. But a Sheriff s Bailiff is not an Of- 
ficer of the Court ; only the Sheriff himſelf : The 


Bailiff of a Liberty, is ſuch an Officer as the Coup 
will take Notice of. is 
t 


The Court of B. X. will puniſh a Bailiff 1 
misbehaves himſelf, in executing the Proceſs of the 
Court. And no Bailiff, Oc. ſhall take from any 
Perton in Cuſtody any Warrant to acknowledge a 
Judament, but in Preſence of ſome Attorney for 
the Defendant, on Pain of being ſeverely puniſh'd. 
A Warrant of a Peron arreſted to confeſs Judgment 


taken 
I 
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taken in Preſence of a Solicitor, or Attorney's Clerk, 
hath been adjudged void, | 
They who have been Sherift 's Bailiffs for one Year, 1H. 5. c. 4. 
by Statute are not to bear that Office tor three Years 
following. And by another Statute, the Bailiff s 23 H. 6. c. 16, 


Fee for an Arreſt is but 4 d. But neither of theſe 
Statutes are obſerved. 


See more of Bailiffs, Arreſts, &e. 


Ballment. 


Ailment is a Delivery of a Thing to another; 
ſometimes to be deliver'd back to the Bailor 


B 


that deliver d it, ſometimes to the Uſe of the Bailee, 
and other Times to a third Perſon, . | 

When a Man receives Goods of another to keep, Co. Lit. 89. 
he ſhould do it in a ſpecial Manner, to be kept as 


his own, or at the Peril of the Owner : If s 4 Rep. 83, 
be delivered to a Man to be ſafely kept, or only kept, 84. 
it afterwards Rolen, this won't excuſe him; but ! Roll. Abr. 
if delivered as a Pledge, and ſtolen, Action will 338. 
not lie againſt the Perſon that had them, for he 
_ to keep them only as his own. Ea 
f a Man leave a Cheſt lock d with another to be 1 Inſt. 89. 
kept, and does not tell him what is in it; if the 
Cheſt and Goods in it are ſtolen, the Perſon re- 
ceiving them will not be chargeable ; for he was 
not truſted with them. 
But it is otherwiſe in Caſe of Goods delivered 
to an Inn-Keeper, Carrier, Cc. Accidents, will ex- 
cuſe other Perſons ; but not them. 


Baniſhment, 
. is a Civil Death, inflicted on an Of- 


fender for ſome Crime. 

No Man ſhall be baniſh'd his Country, but by , Inſt. 113. 
Authority of Parliament; or in Cate of Abjuration 23 Jac. 1, 
for Felony, by the Common Law: But this is taken c, 28. 
away, by Statute, * founded on the * 

4 


+ Wh 
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of the Sanctuary of the Church, Cc. long ſince 

Magn. Chart. taken off. None to be baniſh'd, or in any Sort de- 

9 H. 3. c. 29. 5 d, but by judgment ef his Peers, or according 
to Law. | 

1 Inſt. 122. In Caſe of the Husband's Baniſhment, a Feme 

1 236. Covert may act as the Husband might, if not Dead 

in Law: The Wife is diſabled to bring any Action 

without her Husband, except when he 1s baniſh d by 


statu de. 5 


| 

. 

' 

! 
| 
1 
if 
if 
7 


Baͤnkrupts. 


Banktupt is either a Man or Woman that livin 
4 Inſt. 27). A by Buying and Selling, hath got into his — 
her Hands other Men's Goods, and hides in Or- 
der to deceive the Creditors. | 
Bankrupts are deſcribed to be ſuch as exerciſing 


2 Eli + To 7 
"3 any Trade, depart the Realm ; conceal themſelves ; 


1 Jac. 1, 
e. 15. ſufler themſelves to be falſely arreſted; that make 
fraudulent Conveyances of Lands, or Goods, to de- 
21 Jac. 1. feat Creditors ; ſuffer themſelves to be outlawed ; 


e. 19. or to go to Priſon, &c. Trading Perſons, getting Pro- 
tectious; Perſons endeavouring to compel Creditors 
to take leſs than their Due ; or to gain Time beyond 
fix Months, the Debt being 100 J. and the 
Debtor arreſted, &c. All theſe are adjudged Bank- 
rupts. | | 

But by 10 Ann. c. 15. the Deſcriptions of a Bank- 
rupt in the Act 21 Fac. 1. And all others, are de- 

14 Car. 2. clared void. No Adventurer in the EA India Com- 

c. 24. pany; or Member of any Society, ſhall be deem'd 

9 & 10 W. 3. a Bankrupt, in Reſpect of his Stock; Members of 

c. 44. the Bank of England, and of the South. Sea Compa- 

7 Ann. c. ). ny, not liable to the Statutes of Bankrupts; And no 

5 Geo. c. 24. Perſon concerned in circulating Exchequer-Bills ; 
Receiver General of Taxes ; Farmer, Grazier, Gr. 

Dany, 686, ſhall be Bankrupt. Nor ſhall Acts diſcharging 

687. : Bankrupts, diſcharge any Partner in Trade ; Or ole 
Jointly bound with the Bankrupt. 

34 H. 8. c. 4. The Lord Chancellor, Cc. is to take Order with 
the Bankrupt's Body, Lands and Goods; upon Com- 

x3 Eliz. c. 7, plaint, appoint Commiſſioners, Cc. And the Com- 
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miſſioners to convene Perſons ſuſpected to have any 
of the Bankrupt's Effects: If the Bankrupt abſent 
himſelf after five Proclamations, be ſhall be out of 
the King's Protection; and Perſons concealing him, | 
to be fined and impriſoned. The Bankrupt refuſing 1 Jae. 1. 
to be examined, to be committed; And Perlons| re- 
fuſing to deliver Goods, are to be arreſted and com- 
mitred : Creditors ſhall be received, it they come in 
within four Months; Commiſſioners may aſſign 
Debts, Cc. to the Creditors, and though the Bank- 
rupt dies, proceed to Execution : Grants of Lands, 
Cc. in other Mens Names, except to Children on 
Marriage; or for valuable Conſideration, are void. 
Another Mans Goods in the Bankrupt's Poſſeſſion, ** ue. 1. 
may be diſtnbuicd ; and Commiſſioners may break 
open the Bankrupt s Houſe, Cbeſts, &c. The Bank- 
rupt's Wife is to be examin'd on O.th; and a Bank- 
rupt fraudulently concealing, to ſtand in the Pil- 
lory, Cc. 
Bankrupts are to ſurrender themſelves to be exa- 4 & 5 Ann, 
mined in thirty Days, and diſcover and deliver up c. 1. 
all their Goods, Books, Papers, Eſtate, Cc or ſuffer 
as Felons ; but the Lord Chancellor may enlarge the 
Time to ſixty Days: On the Commiſſioner's Certifi- 
cate, the Bankrupt is to be apprehended, & c. But 
Conforming, to be allowed 5 J. per Cent. out of 
Eſtate, if it pays more than 8 s. in the Pound, not 
exceeding 200 l. And other Perſons diſcoveripg the 
Bankrupt's Eſtate, to be allow'd 3 J. per Cent. 
Commiſſioners are to aſſign to ſuch as ſhall be cho- ; Ann. c. 23. 
ſen by a major Part of the Creditors ; and the Aſ- 


ſhall iſſue, unleſs the Debt of one Creditor peti- 
tioning amounts to 100 J. or of two Creditors a- 
mount to 150 J. or of three amount to 200 J. And 
Bond to be given to prove the Party a Bankrupt. 
Within thirty Days after Notice, Bankrupts are ; Geo. e. 34. 
to ſurrender themſelves to the Commiſſioners, and 
conform to the Acts, or be guilty of Felony. Con- 
cealing Goods, to the Value of 20 l. is Felony, Tru- 
ſtees for the Bankrupt are to diſcover Truſts, or for- 
feit 100 l. and double Value. The Commiſſioners to 
certify to the Lord Chancellor, that the as 
al 
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6 Geo. c. 21. 


7 Geo. c. 31 


1 Lill. Reg. 
204, 205. 


Wood Inſt. 
310, 311. 


Hob. 287. 


On 


2 Rep. 25. 
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hath conform d; and four Parts in five in Number 
and Value of the Creditors, are to ſign the Certifi- 
cate. None to vote for Choice of Aſſignees, whoſe 
Debt is not 10 J. And where a Commiſſion is iſſued, 
the Debt of one Creditor to amount to 100 l. Cc. 
as in the preceding Act. 5 

A Bankrupt in Priſon, on Execution for voy 


* may be diſcharged on producing his Certificate. An 


the 7 Geo. directs that Perſons having Bills, Cc. up- 
Bankrupts due at a Day to come, thall be en- 
titled to Dividends, &c. allowing a Diſcount, at 51. 


per Cent. on the ſame, and Bankrupts to be thereof 
diſcharged. 

Commiſſioners may ſell all the Bankrupt's Lands 
in Fee ſimple, Fee-tail, for Life, or Years, Freehold 
or Copyhold ; and ſuch Sale ſhall be good againſt 
the Bankrupt and his Iſſue, and all in Remainder, 
Sc. But this is not to extend to Lands, Cc. con- 
vey d Bona fide, before he became a Bankrupt. Lands 
whereof the Bankrupt is jointly ſeiſed, may be ſold, 
as to the Moiety; And Lands which a Man hath in 
Right of his Wife, but not the Wite's Dower ; Of- 
fices of Inheritance may be alſo ſold, but not of 
Truſt, annexed to the Perſon. All Goods and Chat- 
tles, which the Bankrupt was poſſeſſed of at the 
Time of his becoming Bankrupt, though he after- 
wards ſell them in Market Overt, may be fold : And 
Aſſignees way bring Actions for the Bankrupt's Debts, 
in their own Names, Cc. 

The Commiſſioners have Power to ſell Lands mort- 
gaged, on Tender and Payment of the Mortgage- Mo- 
ney : And after real and perſonal Eſtate ſold, make 
Diſtribution amongſt the Creditors contributing to 
the Commiſſion ; firſt making the Bankrupt his Al- 
lowance, and after Creditors paid, returning him 
the Overplus, if any. Aliens as well as Denizens, 
may come in as Creditors; and all Statutes concern- 
ing Bankrupts extend to Aliens: An Executor be- 
coming Bankrupt, a Legatee to be Creditor; Surety 
or Bail, if paid the Debt, may come in as Creditor: 
But if one truſts a Bankrupt, after he becomes Bank- 
rupt, he ſhall not be relieved as Creditor. Mort- 
gagees, or thoſe that have a Pledge of the Bankrupt's 


Goods, 
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Goods, are not Creditors within the Statute; they 
have Security for their Debts in their Hands: But 
thoſe that attach Goods, muſt come in as Credi- 
tors. 

In Diſtribution of the Bankrupt's Eſtate when 
ſold, no more Reſpect is to be had to Debts upon 

udgment, Recognizances, Specialties, Cc. than other 

Yebts. And if Commiſſioners will not pay a Cre- 
ditor his Ratable Part, he wy have Action of 
Debt, or Relief in Chancery. If a Commiſſion is 8 Rep. 121. 
not duly taken out, Cc. a Party may traverſe, by 
png he is not a Bankrupt. The Commiſſioners in Dany. 694. 
what Caſes plead the general Iſſue. 

Commiſſioners are to ſell the Bankrupt's Lands 
by Deed inrolled ; but Goods may be ſold otherwiſe, 1 Vent. 360. 
Money of a Bankrupt upon an Execution, in the She · 
riff's Hands, can't be diſpoſed of by Commiſſioners 
but the Bankrupt ſhall have it, who can acknow- 
ledge Satisfaction. Commiſſioners not to commit a Cro. Car. 
Bankrupt for not diſcovering his Eſtate, without ex- 166, 176. 
hibiting Interrogatories, on which he ought to be 
examined, And others are to be examined, as to 1 Lill. 202. 
what they know of any Perſon's carrying away any 5 Mod. 3og. 
Part of it ; but not by themſelves. 

He that is a Bankrupt to one Creditor, is account- 22 Car. 1. 
ed in Law a Bankrupt to all; and being once ad- B. R. 
judged Bankrupt, is always ſo to the reſt of the 
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Creditors, 


Bargain and Sale. 


A Bargain and Sale is a Deed whereby the Proper- 
ty of Lands, Tenements, Cc. is for valuable 
Conſideration granted from one Man to another, 

All Things for the moſt Part grantable, may be 1 Rep. 176. 
granted by this Deed ; and Lands, Rents, Advow- 11 Rep. 25. 
ſons, Tithes, Cc. are grantable by it, in Fee-ſimple, 

Fee- tail, for Life, or Vears; Alſo Goods and Chat- 

tles are transferred by Bargain and Sale: But there 

mult be a good Conſideration given, Cc. And where 

any Freehold is to puis, the Deed is to be by Inden- 

ture, and inrolled in fix Months, Cc. The Month 27 H. S. c. 16. 

by the Common Law is but twenty-eight Days F 
| an 
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2 Inſt. 674. 
2 Rep. 35. 
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2 Cro. 52. 
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andi the fix Months are to be accounted at twenty- 
eight Days by the Month: But when a Statute ac- 
counteth by the Year, half Year, Cc. then you 
reckon according to the Kalendar, Bargains and 
Sales of Leaſes for Years, or «Goods, need not be 
Inrolled. 

All Deeds may be inrolled at Common Law for Se- 
curity ; and where by Miſchance a Seal is broken off, 
the Deed may be inrolled : If Lands are bargained and 
fold tor Money only, the Deed is to be inrolled; if for 
Money and natural Affection, &c. the Eſtate will paſs 
without it. Bargain and Sale of Lands, paſſes not 
only the Freehold of the Lands, but alſo Reverſions, 
Remainders, &c. without Livery and Seiſin: And a 
Rent may be reſerved out of a Bargain and Sale by 
Deed inrolled, as the Ule and Poſſeſſion paſs toge- 
ther by Statute. But a Bargain and Sale of Lands 


for Money, cannot be to one Man to the Uſe of 


another; but to the Bargainee only. 

Neither the Death of the Bargainor or Bargainee, 
before Iurollment, hinders the paſſing of an Eſtate; 
but until the Deed is 1nrolled, the Eſtate of Free- 
hold 1s in the Bargainor; and the Bargainee cannot 
maintain Action of Treſpaſs before Entry, though 
he may allign, ſurrender, Cc. A Bargainee before 
Inroliment, tis ſaid may ſuffer a Recovery: And a 
Bargainee of a Reverſion, where there is a Leaſe for 
Years, is to have the Rent after the Date of the 
Deed, before Inrollment. If one indebted, fell Lands 
to avoid Payment of Debts ; the Sale is good, if the 
Vendee be not privy to his Intent. | 

Bargain and Sale by one who is not in Poſſeſſion, 
nor receives the Rents, though in Confideration of 
Money, 1s not good, without Livery ; but where a 
Perſon is in Poſſeſlion, ©. the Land will paſs with- 
out Livery, If one bargain Lands of which another 
is in Poſſeſſion, and claims Title to, the Deed is not 
good; unleſs the Bargainor enter, and deliver the 
Decd on the Ground, &c. and hath good. Title. 
Tenant in Tail grants all his Eſtate, to a Man and 
his Heirs, the Grantee hath but Eſtate for Life of 
Tenant in Tail: If he enfeoffs him, it makes a Diſ- 
continuance. Where Tenant for Life bargains and 
lells bis Laud by Decd wilted, tis a Forkciture of 
his Eſtate, 


One 
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One cannot plead the Inrollment of a Deed, or 1 Inſt. 225. 
Exemplification of it ; but mult ſhew forth the 3 Inſt. 173. 
Deed it ſelf, under Seal. 

The Words Bargain and Sell, are not abſolutely ) Rep. 40. 
neceſſary ; other Words, as Alien, Grant, Cc. for 8 Rep. 93. 
valuable Conſideration, may amount to Bargain and 
Sale, if by Deed indented, and inrolled. Warranty 2 Inſt. 672, 
and Covenants may be in theſe Deeds; but they are 
good without them. 


Bargain and Sale of Goods. Vide Salt. 


Bar, in Action. 


Bar is the Plea of the Defendant in any 

Action, which is a ſufficient Anſwer, and de- 
ſtroys the Action of the Plaintrf. 
It is divided into Bar to common Intendment, and Terms de 
Bar ſpecial ; That to common Intendment, is an Ley. 77- 
ordinary Bar, which diſables the Declaration of the | 
Plaintiff: Bar Special, is that which is more than Plowd, 26, 28. 
ordinary, falling out in the Caſe, upon ſome ſpecial | 
Circumſtance of the Fact. Bar is allo Perpetua!, and 
Temporary ; Perpetual, that which overthrows the 
Action for ever; Temporary, what is good for the 
Preſent, and may afterwards fail. | 
Plea in Bar not giving a full Anſwer to all the 1 Lill. 211. 
Matter contained in the Plaintiffs Declaration, is 
not good. But if the Plaintiff replies io the De- 1 Leon. 77. 
fendant's Plea in Bar, tis a Confeſſion in Law that 
tis good; though not good upon a Demurrer, One 6 Rep. 7. 
barr'd by Plea to the Writ, may have the ſame Writ 
again; if by Plea to the Action of the Writ, may 
have his right Action; but if to the Action it ſelt, 
and the Plaintift is barred by judgment, Verdict, 
Cc. it is a Bar for Ever; in Perſonal Actions. In 
Real Actions, there may be Writ of a higher Na- 
ture, and try the Right again. 
But though in Perſonal Aions, once barred and Co. fac. 1 
ever barred is the Rule; its intended where a Bar is Cro. El. 668. 
to the Right, not where a wrong Action is brought. 1 Mod. 251. 
If a Declaration be faulty, and the Plaintiff demurs | 

z e 1 40 ' 2. , F . to 


I 


62 


4 Rep. 94 
Cro. Jac. 110. 


Show. 146. 


2 Vent. 170. 


11 Rep. 52+ 


1 Inſt. 112. 
187. Lit. 168. 


3 Inſt, 110. 


2 Rep. 713: 
1 Vent. 42. 


1 Sid. 109. 
1 Roll. Abr. 
350. 


1 Mod. 129. 
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to the Plea in Bar, confeſſing the Fact if well plead- 
ed, he ſhall have no other Action: But if the Plea 
be not good, the Plaintiff *. have other Action. 

Recovery on Aſſumpſit in Caſe, is a good Bar in 
Debt for the ſame Thing: And Recovery in Debt, 
a good Bar to Action on the Cafe. Judgment in 
Treſpaſs, on ſpecial Verdict, is a good Bar to Action 
of Trover for the ſame Goods. : 

Bar to a common Intent, is good: And Pleas in 
Bar, are to have apt Concluſion, and pray Judgment 
Si Adio, &c. 


Vide Pleading. 


Baron and Feme. 


Aron and Feme ſignify in our Law Husband and 
Wife ; and by the Law are adjudged but one 
Perſon. 

A Man cannot grant Lands, Cc. to his Wife, nor 
covenant with her ; but he may covenant with others 
for her Uſe, Cc. And he may deviſe to her by 
Will : Though a Wife cannot deviſe Lands to her 
Husband, being under the Power of the Husband. 


And ſhe is ſo much under his Power, as to be diſ- 


abled to contract without his Conſent ; and though 
ſhe may uſe his Goods, yet ſhe may not diſpoſe of, 
on pawn them: But if ſhe takes them away, tis not 
elony. | 
A Wife cannot in Strictneſs bind her Husband by 
Contract for Neceſſaries, without his Aſſent; but 
uſually if ſhe buy Goods for her ſelf, as Apparel, 
Cc. or for her Family, the Contracts are allowed; 
and the Husband is bound to maintain his Wife in 
Neceflaries. But if he forbids particular Perſons to 
truſt her, he ſhall not be charged by them; though a 
Prohibition in general, by putting her in the News 
Papers, is not a legal Notice. If the Husband make; 
the Wife Allowance for Cloaths, &c. which is con- 
ftantly paid, he ſhall not be charged; And the Hus- 
band 1s not chargeable upon an Elopement, In other 
Caſes, the Neceflaries to charge the Husband muſt be 
AC 
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according to his Degree and Eſtate, As a Man is not Noy Max. 94. 
bound by his Wife's Contract, without Notice and 1 Leon. 3 20. 
Aſſent; ſo he is not bound by the Wife 's Receipt 
for his Money. | 

The Husband hath Power over the Wife's Eſtate 1 Inft. 351, 
by Marriage ; and where there 1s no Settlement to 299- 
the contrary, he gaineth a Freehold, Cc. in her 
Right, if ſhe have Fee: He allo gaineth a Chattel 1 Inft. 46, 
| Real, as a Term of Years, Cc. which he may grant 184, 351. 
away in her Life-rime ; but not diſpoſe of by Will, 
if he doth not ſurvive her: And where the Wife is 
out of Poſſeſſion, hath only Poſſibility, or is poſſeſſed 
as Executrix, the Husband cannot have it. All 
Chattles Perlonal, in Poſſeſſion of the Wife in her Dr. & Stud. 
own Right, are the Husbands ; but if theſe Chat- ch. 7. 
tels are Things in Action, as Debts by Obligation, 
Cc. the Husband ſhall not have them, unleſs reco- 
vered by him and his Wife; or he claim them as Ad- 
miniſtrator to his Wife, if he ſurvives her. The 
Husband ſhall be Tenant by the Curtely of the 
Wife's Land after her Death, where Iſſue born be- 
tween them : And the Wite ſhall have Dower in her 
Husband's Lands, after the Death of her Husband, 
alſo her neceflary Apparel, G c. And if the ſurvives 1 Inſt. 351, 
her Husband, ſhe ſhall have her Term for Years, or 
other Chattels real again, if the Husband hath not 
alter'd the 1 And Rents, Advow ſons, Cc. 
will come to the Wite again, if ſhe ſurvives : If the 
Husbard charges the Chattel Real of his Wife with 
1 Sc. it will not bind her, if the ſurvives 

im. 

Agreements between Husband and Wife, before 
Marriage, are generally extinguiſh'd by the Marriage: 
But if a Man in Conſideration of Marriage promiſe Cro. Jae. 
to leave her worth 500 J. this is no Duty in the Life 571, $23. 
of the Husband, and therefore not releaſed or extin- 
guiſhed. A Woman ſole indebted takes Husband ; 1 Roll. Abr. 
it is then the Debt of Husband and Wife, and both 351. 
to be ſued ; but after the Death of the Wife, the 
Husband 1s not liable, except there be a Judgment 
againſt both during the Coverture. If there be a , Mod. 186 
— in Debt againſt a Feme Sole, who Marries f 
nd Dies; the Baron is not chargeable : Contra, 
where the Judgment againſt her, is had upon Sci, je. 
| agall. 
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1 Inſt. 236. 
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360. 


Cro. Car. 376 
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F. N. B. 80. 
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againſt Baron and Feme. A Woman married en- 
ters into Bond as Feme Sole, if ſhe is ſued as Feme 
Sole, ſhe may plead non eſt Factum, and the Cover- 
ture will avoid her Pond, | 

A Wife may not bring any Action for Wrong to 
her, without her Husband ; and when they join in 
an Action, Damage is to be laid only to the Hus- 
band. But by the Cuſtom of London, a Feme Covert 
trading in the City as a ſole Merchant, may ſue and 
be ſued as a Feme Sole. A Wife in other Places can- 
not generally be ſued without the Husband. For 
Treſpaſs and ſcandalous Words, Cc. of or againſt the 
Wife, the Husband and Wife muſt ſue and be ſued; 
and Execution awarded againſt him. But for her 
own Offence, a Wife may be indicted, without her 
Husband, and be fined, c. And the may ſuc and be 
ſued in Court Chriſtian, without her Husband. 

The Husband is to join in Action for Battery to 
the Wife; but in all Caſes where the Feme ſhall 
not have the Thing recovered, but the Husband on- 
ly, he alone is to bring the Action. A Husband is 
bound for the Appearance of his Wife, where a Subpzrn4 
is ſerv d on her. The Husband only to be impriſoned 
for want of Bail, to Action brought for Debt of the 
Wife dum ſola; for he muſt find Bail for her and 
himſelf, But if Action is brought againſt a ſingle 
Woman, who pending the Action marries; the 
Plaintiff may proceed to Judgment, and Execution 
againſt her. 

If a Man threaten to beat or kill his Wife, ſhe 
may make him find Surety of the Peace: But the 
cannot be a Witneſs againſt her Husband, nor he 
1 her, except in Caſes of High Treaſon. If the 
Husband aliens the Wife's Lands, ſhe may recover 
them atter his Death by Cui in vita. Baron and Feme 
acknowledge a Deed to be inrolled, or a Statute, &'s. 
this will not bind the Feme ; becauſe ſhe is not ex- 
amined by Writ, to bar her, as on levying a Fine. 
If a Leaſe be made to Baron and Feme, the Baron 
cannot deviſe the Term; the Feme will be in by 
Survivorthip, before the Deviſe. A Husband may 
make Leaſes of his Wife's Lands for twenty-ane 
Years, or three Lives, Cc. and be good; if the be a 
Party, and the Rent is reſerved to Husband ood 
$ | VV He, 
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Wife, and the Heirs of the Wife. He is not to alien 
her Lands, but by Fine wherein ſhe joins. 

A Feme 14 Eſtate in Dower, in Tail, Ce. 11H. 7. c. 20. 
of Lands of the Husband, making Diſcontinuance, | 
or ſuffering a Recovery by Covin, it ſhall be void, 
and the Heir may enter. Feme Coverts Convict of 3 Tac, 1. c. 4. 
Recuſancy, are diſabled to be Executors to their Hus- 
bands, and liable to Forfeitures. 


Vide Dower, Jointures, &c. 


Baͤtretoꝛs. 


Arretors are common Movers and Maintainers of 
Suits and Quarrels, either in Courts of Record, 

or inferior Courts. 

This is an Offence at Common Law, which may 8 Rep. 36, 
be committed three Ways. 1. In Diſturbance of z. 
the Peace. 2. By ſpreading falſe Calumnies, to raiſe 3 Cro. 526. 
Diſcord in a Nei bbourkood. 3. In 1 or 
taking Poſſeſſion of Lands in Controverſy by Force 
or Deceit, Cc. And one may be a Barretor by bring- 
ing many groundleſs and vexatious Actions to op- 
_ others : But if he proſecutes an infinite Num- 

r of Suits that are his own, he is no Barretor ; If 
they are falſe, he ſhall pay the Defendant Coſts. | 

He that ſtirs up Suits amongſt his Neighbours, is g Rep. 37. 
a Barretor ; but one cannot be a Barretor for one or 
two Acts only: he muſt be a common Barretor, 
and ſo mentioned in the Indictment. On the Indict- 
ment, the Defendant is to have a Note of the parti- 
cular Matters inſiſted on. 

Barretors are puniſhed by Fine and Imptiſonment, 34 Ed. 3. e. i. 
and bound to good Behaviour. 

A Common Solicitor, adjudged a common Barre- 1 Lill. 6. 
tor; being no Profeſſion in Law. 


3 Inſt. 175. 
3 Mod. 97, 
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A Baſtard, and Mulier. 


Baſtard is one that is born out of Marriage, 

and tis not known by the Order of Law who 
is his Father: Wherefore he ſhall not be Heir, or of 
Kin to any one; or have Heirs, but of his own 


@ _ bur«_@ac_ wa «a 


Y. . 
x Inſt. z. Baſtards having gotten Names by Reputation, 
5 Rep. 65- may purchaſe by ſuch Names to them and their 
| Dyer 374 Heirs: And a Remainder may be limited to ſuch a 
| Baſtard, by the Name of Son of his reputed Father ; 
though he may not take by Name of Ifſue, on Li- 
| mitation before born; Nor may a Ule be raiſed to 
ſuch reputed Son; And he is not within the Statute 
of Wills, where Lands given to him as ſuch a one's 
Child: But by the reputed Name, a Man may de- 
| viſe all his Eſtate to a Baſtard. : 
Cro. El. 50g. Limitation to a Baſtard in eſſe is good, for he is a 
Perſon known ; but not ſo betore Born, as the Law 
Cro. Jac. 541. does not provide for ſuch before born. If a Woman 
| hath Iſſue forty Weeks and eight Days after her 
Husband's Death, the Iflue ſhall be legitimate ; the 
Law hath appointed no certain Time for Birth of le- 
| | gitimate Iſſues. And by the Common Law, if the 
j 1 Inſt. 244. Husband be alive within the four Seas, ſo that he may 
I 1 Roll. Abr. come to his Wife, the Iſſue are no Baſtards ; ſo where 
358. a Child is born within a Day after Marriage, if the 
Husband be under no apparent Impoſſibility. Iſſue 
of a ſecond Wife or Husband, the firſt Living, 1s 
a Baſtard : And Iflue after a Divorce, are Baſtards, - 
5 Rep. 416, If a Man hath Iſſue by a Woman, and afterwards 
2 Inſt, 96. marry her, the Iſſue is Baſtard by our Law; but a 
J Mulier by the Civil Law: And Mulier is taken for — 
| Termsde one lawfully begotten, A Man hath a Son of a * 
Ley. 430. Woman before Marriage, that is a Baſtard ; afterwards 
| he marries her, and hath another Son, that Son 1s p 
Mulier, and ſhall be Heir to his Father; but the — 
21 E. 3. 39. other cannot. A Woman great with Child by a for- if 
mer Husband, marrying a ſecond Husband, the = 
Child ſhall be the Child of firſt Husband ; but if pri- 1 
| vily with Child, to be the Child of the ſecond Hus- 
F. N. B. 227. band, Where a Woman ſays ſhe is with Child by 
| 2 
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a deceas d Husband, and with-holds Lands from the 
Heir, a Writ Ventre Inſpiciendo is to be granted to 
ſearch her, and try it by Jury of Women ; and if 
. ſhe is to be kept in Cuſtody till deliver- 
ed, Cc. 

Special Baſtardy 1s triable by the Country, in the 1 5». 
Temporal Courts; but General — to be x Roll. Abr. 
tried by the Biſhop's Certificate. The Queſtion of 361. 
Baſtardy ought to be firſt moved in the Temporal 2 Roll. Abr. 
Courts; and after Iſſue joined, tranſmitted to the 386. 
Eccleſiaſtical Court, to be examined and certified. Dav. Rep. 

The two next Juſtices of Peace (Quorum unut) may 5% 
take Order for Puniſhing the Mother and Father of 18 Eliz. c. 3. 
a Baſtard, and for Relief of the Pariſh where born, 

&c. And where a Baſtard born, Churchwardens 13 & 14 
may ſeize Goods, Cc. of the reputed Father and Mo- Car. 2. 
ther, to diſcharge the Pariſh. 

Juſtices of Peace are to ſend lewd Women having 7 Jac 1. c. 4 

Baſtards to the Houſe of Correction for one Year. 
But Baſtards of a Perſon able to keep them, not 
within the Statute ; and a Mother diſcharging the 

Pariſh, 1s not to be puniſhed. | 

It is efteem'd Murder to conceal the Death of a 21 Jac; 1: a7; 
Baſtard-Child, when born; unleſs Proof be made it 
was ſtill- born. When the Birth is concealed, it (hall 
be taken to be born alive, and on Account of Con- 
cealment murder'd. 


Battal. 


HIS is an ancient Trial by Combat in our Glanv. I. 14. 
Laws, where the Defendant in Appeal of Mur- c. 1. 
der, or Felony, might fight with the Appellant, and Britt, c. 24. 
make Proof 4 whether he were culpable or in- 
nocent of the Crime. : 
If the Defendant in the Combat vanquiſh'd the Ap- 
pellant, he was ſuppos d innocent, and ſhould go quit, 
and bar the Appellant of his Appeal for Ever: But Dyer 46t, 
if one be indicted of Felony, and Appeal brought | 
on the ſame Indictment ; the Defendant ſhall not 
wage Battail. | 
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Dalt. 282. 
Pult. 3, 5. 


2 Roll. Abr. 
572. 


Cro. Eliz. 
$5, 770. 
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2 Roll. 546. 
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285. 
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2 Inſt. 316. 
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424. 
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The laſt Trial by Combat in England, was Anno 6. 
Car. 1. between Lord Rey Appellant, and Ramſey De- 
ſendant ; which after many Formalities, was referred 
to the King's Pleaſure. | : 

Battail been anciently allowed in Writ of 
Right. | 


">| ng 


Attery is a Treſpaſs committed by one Man up- 
on another, vi & armis & contra pacem, &c. 
And 1s puniſhable by Action, and Indictment ; if 
by Indictment, the Offender ſhall be fined to the 
King; and if by Action of Aſſault and Battery, the 
Party ſhall recover Coſts and Damages. 

Action of Treſpaſs will lie as well before as after 
the Indictment: And the Offender ſhall have a two- 
fold Puniſhment, be puniſhed to the King, and the 
Party. The Defendant in Strifneſs of Law, is to 
pay a Fine to the King, and Damages to the Party : 
And in Battery, Cc. the Court, on View, may en- 
creaſe the Damages. 

To lay Hands gently upon another, not in Anger, 
1s no Battery to ground an Action ; the Law will 
not preſume any Damage. 

If a Man be beaten by another, he may return it 
in his Detence ; and plead the other's Battery occa- 
ſioned by his own Aſſault: Alſo one may juſtify 
beating another who aſſaults his Wife, Child, Fa- 
ther, Ce. But a Husband may correct his Wife; a 
Parent chaſtiſe his Child, within Age; a Maſter his 
Servant, or Apprentice; a Schoolmaſter his Scholars; 
a Gaoler his Priſoners, Cc. And be no Battery. 

A Man may beat another to defend his Goods, or 
Poſſeſſion of his Eſtate ; but if he kills him, tis 
Felony. If the Life of any one be in Danger by Beat- 


ing, Cc. Any one may beat him that offers the 
Violence. 


11H.6,c.11 In Aſſault and Battery, one may be found guilty 


9 Ann. c. 16, 


of the Aſſault, and excuſed of the Battery. Aflaults 
on Members of Parliament; Privy Councellors ; or 
| Officers, 
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Officers, in Execution of their Offices, are puniſh- 6 Geo. c. 21. 
ed beyond common Aſſaults, by Statute. 


Vide Aﬀfon of Treſpaſs and Aſſault. 


Bawdy Houſes, 


B Houſes are Places of ill Fame, kept for 
the Reſort of lewd People, of both Sexes, and 
are adjudged a Common Nuſance. 

Thoſe who keep them are puniſhable Indict- 3 Inſt. 205. 
ment, Fine, Impriſonment, Pillory, Sc. And Per- Dalt. 292. 
{ons reſorting to theſe Houſes, are puniſhable ; And 
if vehemently ſuſpected, they may be bound to the _ 
good Bchaviour. All open Lewdneſs, is indictable 1 Sid. 168. 
f eng de del for keeping a Bawdy lf 

one be indi or keeping, a Bawdy Houſe, ; 
or enticing an Apprentice to a Bawdy Houſe, Cc. * _ 
It mult be expreſsly alledged that tis a Bawdy Houſe 
and appear that the Apprentice, Cc. did not know 
it to be ſuch a Houſe. | 

In the City of London, Conſtables may enter 3 Inſt. 206. 
Bawdy Houſes, and arreſt Strumpets, and carry 
them to Priſon ; and they may be Carted, by the 
Cuſtom. A Conſtable having Information of Per- lich. 3H. 7, 
ſons at a Bawdy Houſe with lewd Women, may ar- / 
reſt them for a Breach of the Peace; and carry them Dalt. 214, 
before a Juſtice without Warrant, who may com- 469. 
mit or bind them over to the Seſſions. | 

Fornication and Adultery are puniſhable by the 3 Inſt. 
Laws Spiritual and Temporal. | 


Behaviour, 


Uſtices of Peace have Power, for preventing of 

Offences, to bind Perſons to the good Beha- 
viour ; and to commit them for want of Security. 

Surety of the Peace, and binding to the Behaviour, Dale. 268, 
2 Juſtice may grant at the Requeſt of any Perſon, 270. 
or demand ex officio, 9 granted at the Re- 


3 queſt 


. 
# 
ö 
| 
. 
| 


2 Roll, Abr. 


70 The Common Law Common - Plated. 


queſt of another, he that demands it is to make Oath 
of Blows given, or that he goes in Fear of his Liſe, 
or ſome bodily Harm, Cc. 
"0 Perſons of 111 Fame, or doing any Thing tending 
Dalt, 263, 0 the Breach of the Peace, by Afﬀeays, Aſſaults, 
264, 265, Fighting, Quarrelling, Cc. Barrettors, Rioters, Cc. 
392, 293. may be 3 to enter into Recognizances with 
, Sureties to keep the Peace, and be of the good Be- 
1 Cro. 78. haviour ; Perſons ſuſpected to break the Peace, may 
be thus bound; And thoſe who live a ſcandalous 
& Inſt. 181, Life, by frequenting Gaming Houſes, Cc. Night- 
walkers, Common Drunkards, Common Whores, 
Cheats, thoſe that live idly ; And all that are Dan- 
gerous, Quarelſome or Scandalous, may be bound 
to the good Behaviour. But Misbehaviours mult re- 
late to the Publick Peace. 
Dalt. 26), Surety of the Peace and good Behaviour may be 
268. granted ag inſt any Perſon under Degree of Nobi- 
lity, whether under Age, or of full Age; But a- 
gainſt Peers, Complaint is to be made in the Chan- 
cery, or B. &. and they are to be bound there to 
keep the Peace. It may be granted either againſt 
a Husband at Requeſt of the Wife; or againſt the 
Wife at Requeſt of the Husband, &c. If one abuſe 
8. a juſtice by Words, Cc. relating to his Office, the 
7 Juſtice may bind him to the good Behaviour; and 
the Offender may be indicted, and fined. 
9 Tf the Peace is broken after a Recognizance given, 
by Affray, Aſſault, Battery, Cc. or any Act done 
Dalt. 281. to the Terror of the People; as going arm'd in 
4 Inſt. 180. unuſual Manner, threatning, G c. whereby they are 
3 Cro. 498. put in Fear, the Recognizance will be forfeited ; 
and being certified into Chancery B. R. or Exchequer, 
a Sci. fa, is to iflue againſt the * 
But the Offence muſt concern the Perſon of a 
Man; not Treſpiſs on Lands, Cc. And abuſive 
Language, as calling one Rogue, Raſcal, Lyar, Cc. 
are not Breaches of the Peace. 


4 Rep. 16. 


Bills 
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Bills of Exchange. 


A Bill is a common Engagement for Money, gi- 
ven by one Man to another, and by the Credit 
of the Drawer paſſes as Money. 

There is a Difference between an Inland Bill of © Roll. Abr. 
Exchange, and a Foreign Bill ; an Inland Bill, 1s 2 , 
but in Nature of a Letter, but a Foreign or Out- : Vent. = 
land Bill being refus'd to be accepted, by the Law — 
of Merchants, Action lies againſt the Drawer; and 2 Cro. 307. 
if the Perſon to whom directed ſubſcribes the Bill, 
tis aſſumpſit to pay it. 

A Bill of Exchange is made to 4. who indorſes Show. Rep. 
it to B. who indorſes it to C. and it's proteſted for 163. 
Nonpayment ; B. may notwithſtanding his Indorſe- 
ment, bring Action on this Bill. Every Indorſor 
of a Bill 1s liable as the firſt Drawer ; but by the Ch. Juſt. Holt. 
Cuſtom of Merchants, the Indorſee is to receive the 
Money of the firſt Drawer if he can; and if he can- 
not, by reaſon of Inſolvency, &c. then the Indorſor 
to anſwer, 

A Blank Indorſement does not transfer the Pro- Salk. 126, 
perty of a Bill of Exchange; but the Perſon to 132. 
whom indorſed may fill up the Indorſement, and 
charge the Indorſor. | 

By Statute, Notes for Payment of Money, drawn 3 & 4 Ann. 
for Value received, and for 201, at leaſt, to a Per- c. g. 
ſon or Order, or Bearer, are good in Law, and aſ- 
{ignabte over as Inland Bills of Exchange; And the 
Perſon to whom aſſigned or indorſed, may maintain 
Actions againſt the Signors and Indorſors. If the 
Perſon on whom drawn, refuſe to accept and under- 
write it, or accept it and refute Payment, the Bill is 
to be protelted, and then the Drawer to pay Inte- 
reſt, Cc. | 

Upon a promiſſory Note to pay Money on De- 3 Ann. B. R. 
mand, on Action brought, Intereſt is due from Time 
of Demand, | 
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2 Inſt. 426. 


13 E. 1. 31. 


Kel. Rep. 15. 


1 Lill. 232. 


9 Rep. 13. 
2 Inſt. 426, 
427. ; | 


Terms de 
Ley. 86. 


$ Inſt. 30. 


Bac. Elem, 
% 
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Bill of Exceptions. 


Here a Suit is in any Court, if the Plaintiff 
or Defendant alledge Exception to the Judges 
Opinion, praying, it to be allowed ; And the Judges 
do not, then if he who makes the Exception writes 
it, and requires the Judges to ſeal it, on their do- 
ing it, and producing the Bill ſealed 1n Court, the 
Judge or Judges that ſealed it, ſhall appear at a cer- 
tain Day, to confeſs or deny his or their Seal ; And 
if the Juſtice cannot deny 1t, then he 1s to proceed 
to Judgment according to the Exception, | 
Theſe Bills extend only to Civil Cauſes ; And are 
to be written ſedente Curia, and ſigned by the Coun- 
ſel on each Side : When drawn up, they are to be 
tendered the Judge for Sealing, which if he refuſe, 
on Petition to the Lord Chancellor, he will grant a 
Writ. When the Bill is ſigned, there goes out a 
Scire facias to the Judge, ad R Script. and 
then it is returned as Part of the Record, on the Writ 
of Error brought. 

There may be a Bill of Exceptions to Evidence, 
in Civil Cauſes ; where a Demurrer is offered for 
Inſufficiency of the Evidence, and the Court doth 
not agree to it; The Court upon Requeſt is to ſeal 
— Bill of Exceptions, which is heard on Writ of 

1 | ith 


Billa vera, 


Hla vera is the Indorſement of the Grand Ju- 
ry upon any Preſentment or Indictment which 
they find to be true; And thereupon the Offender 
is ſaid to ſtand indicted of the Crime, and is bound 
to make Anſwer unto it: And if the Crime touch 
the Life of the Perſon indicted, it is then referred to 
the Jury of Life and Death; and if they find him 
Guilty, the Judge condemns him to Death. 

Twelve or more of the Grand Jury muſt indorſe 
Billa vera on the Indictment, if they find the Bill: 
But if it appears to be a groundleſs Accuſation, they 
| Cs | TY indorſe 

2 CS. 


rere 


ment by Canon Law, is a folemn Penance : And by 


The Common Law Common⸗Placev. 73 


indorſe Ignoramut, when the Party is diſcharged with- 
out further Anſwer, | 

The Grand Jury may not find Billa vera for Part, 
and Ignoramus for the Reſt ; The Whole is to be one 
or the other. | 


Blalphemp. 


Laſphemy is defined to be an Injury offered to Lyndw. e. 1. 
God; by detracting from God that which is 
due and belonging to him, or attributing to him 
what 18 not agreeable to his Nature. 

All Blaſphemy is an Offence at Common Law, „ & 10. W. 
puniſhed by Fine and Impriſonment; the Puniſh- 3. C. 32. 


B 


Statute, If any Perſon proſeſſing the Chriſtian Reli- 


gion, ſhall deny any one of the Perſons in the Ho- 


ly Trinity to be God; or aſſert there are more Gods 
than one, Cc. he ſball be adjudged incapable of any 
Office or Employment: And on a ſecond Conviction, 
be diſabled to proſecute any Action, to be Execu- 
tor, Cc. And ſuffer three Years Impriſonment. 
But retracting Opinions in open Court, Offenders 
diſcharged from Penalties, for the firſt Offence. 


Bona Notabilia, 


| BO Notabilia is where a Man dies having Goods 


to the Value of 5 1. or more in divers Dioce- 
ſes; And then the Archbiſhop is to grant Admini- 
ſtration. 
If one hath a Debt upon Specialty, Cc. in ano- yer zoß. 
ther Dioceſe, he hath Bona Notabilia, and the Pro- 1 Roll. 908 
bate of the Will, or Adminiſtration of the Goods 90g. 
of the Deceaſed, belongs to the Archbiſhop of the 
Province. The Bona Notabilia are regularly 5 J. 
But in the City of London 10 l. by Compoſition. 
If one dies on a Journey in another Dioceſe; 4 Inſt. 335. 
and hath more than 5. Value about him, this is Can. gz. 
not Bona NVotabilia. 
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It is ſaid to be Bona Notabilia where the Party 


1 Roll. Abr. left Goods to the Value of 5 J. in divers Counties, 


908. 
1 Cro. 718. 


& 5 Ann. 
16 


= 
Kitch. tos. 
Lit. 165. 


2 Lev. 138, 
139 


1 Cro. 410. 


1 Lill. 239. 


1 Inſt. 175, 


6 Rep. 60. 


or Peculiars, as Archdeaconries, Cc. But of this 
Quære. As Executors are to take Probate of Wills, 
10 Adminiſtrators to apply for Letters of Admini- 
ſtration, with Regard to Bona Notabilia. 

Wages of Workmen in Yards and Docks, not ac- 
couuted Bona Notabilia. | 


Bonds, Vide Obligations, 


Bozounh Engliſh. 


BO Engliſh is a cuſtomary Diſcent of Lands, 
in jome ancient Boroughs and Copyhold Ma- 
nors, That where a Man hath ſeveral Sons and dies, 
the youngeſt Son, or where be hath no Iflue the 
younger Brother, ſhall inherit the Eſtate as Heir, by 

orce of the Cuſtom. | a 

The Cuſtom goes with the Land, and guides the 
Diſcent to the youngeſt Son; though there be De- 
viſes, Cc. to the contrary. If the youngeſt Son 
dies, withaut Iſſue Male, in the Lif of his Fa- 
ther, but leaves a Daughter ; ſuch Daughter ſhall 
have the Eſtate, after the Father's Death, not the 


next youngeſt Son. But where the youngeſt Son 


dies, having no Iſſue, the eldeſt Son is Heir to him. 
The Cuttoms of Borough Engliſh and Gavelkind, 
the Law takes Notice of when generally alledged ; 
other Cuſtoms are to be particularly pleaded. In a 
— we 7g to deviſe Lands in —— or 
orough Engliſh, is not to be alledged ; being proper 
only to Boroughs, and Manors. 


Brcaches 
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Bzeaches aſlign'd. 


Reach is where a Man commits a Breach of a 

Condition of a Bond, or of his Covenant, &c. 
on — whereupon, the Breach is to be aſ- 
igned. 

"When Breach is aſſign'd it muſt not be general, Hill. 22 Car. 
but particular ; on Action of Covenant for not re- 1. B. R. 
pairing Houſes, it muſt be aſſign'd particularly what Ry 
1s the want of Reparation. Where a Thing 1s to 5 Mod. 133. 
be done by a Perſon, or his Aſſigns; the Breach 1s 
to be that it was done by neither the one nor the | 
other. If one covenants he was ſeized, and Breach Cro.Jac. 369. 
aſſign'd that he was not ſeized ; he muſt ſhew who is 
ſeized, and why the Defendant is not ſeized. In Cro. Jac. 486. 
Covenant to provide Meat, Drink, and other Ne- 
ceſſaries, Breach aſſigned for not finding Meat, Cro.Car. 202. 
Drink, Apparel, and other Neceſſaries, without ſhew- 
ing what other Things neceflary, not good. In Ti- 1 Mod. 101, 
tle to Lands by another, you muſt ſay what Title. 292. 

But on mutual Promiſe, for one to do an Act, 3 Lev. 319. 
and another in Conſideration thereof to do ſome 
AR, as to ſell Goods, Sc. for ſo much Money; 

Breach in the general Words, that the Defendant 

hath not performed his Part, is well aſſign'd. If a | 
Man diſables himſelf to perform, tis Breach of Co- 5 Rep. 21. 
venant. | 

If ſeveral Breaches are aſſign'd, and the Defen- Cro. Jac. 557. 
dant demurs upon the whole Declaration; the Plain- 
tiff ſhall have Judgment or all Breaches well aſſign'd, 
as ſeveral Actions. | | 

Formerly none could aſſign but one Breach, tho' 8 & 9 W. z. 
ſeveral Things were broken, in the Condition of a c. 10. 
Bond; but in Action of Covenant, as many Breaches 
may be now aſſign d as you pleaſe. And in Action on 
Bond for Performance of Covenants, the Plaintiff to 
aſſign as many Breaches as he pleaſes ; and the Jury to 
aſſeſls Damages and Colts, for Breaches aſſigu d, 
proved to be. broken. 

Where Action is brought for Covenant broken, 
Breach to be aſſignd in ſuch certain Manner that the 
Defendant may take Iſſue. 

tte 
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3 Inft. 145, 
147, 223. 


Forteſcue 51. 


13 Rep. 33. 
2 Jones 173. 


2 Inſt. 701. 


1 Lev. 112. 
1 Vent. 256. 


2 Inſt. 701. 


1; Rep. 13. 
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Ribery is where one inveſted with judicial Au- 

thority, takes any Gift or Reward for doing 
his Office, except of the King: Or it is the Receiving 
any undue Reward, by any one concern d in admi- 
niſtring Publick Juſtice ; or in Diſpoſal of Publick 
Offices, for Gift, Cc. 

A Bribe of Money receiv'd tho' ſmall, the Fault is 
great; but Meat, and Drink, of ſmall Value, tis 
not Bribery to receive. A Judge's Servant is puniſh- 
able for receiving a Bribe. And if a judge, ofter'd 
a Bribe, refuſeth it; the Perſon that offers it, may 
be puniſſ ec. | 

Bribery in judicial or miniſterial Officers, is pu- 
niſh'd by Fine and Impriſonment. 


Bzidges. 


D Bridges are built ſor the common Eaſe 
aud Benefit of the People; and therefore of 
Right ought to be repaired by the Inhabitants of the 
County, if it be not known who elſe ought to re- 
pair them. f 

A private Perſon may be obliged to repair a 
a Bridge, ratione tenure; And if a Man, hath only 
Part of the Lands, he may be compelled to repair ; 
but ſhall have Contribution againſt the reſt. If a 
Man erect a Bridge for his own Uſe, and the People 
travel over it as a common Bridge, he ſhall neverthe- 
leſs repair it. Where Inhabitants of a Coney are 
indicted for not repairing a Bridge, they mutt ſet 
2 who ought to repair, and traverſe that they 
Ought. 

f a Man makes a Bridge for the common Good, 
he is not bound to repair 1t : (But no Perſons are 
compellable to make a new Bridge, but by Act of 
Parliament.) If a Man hath repaired a Bridge once 


or twice; it bindeth him not; though it may be E- 


vidence againſt him till he prove that he ought not 
todo it. A Man has Toll for Men and Cattle — 
| | vg 
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ſing over a Bridge, by Preſcription, or Statute, he 


is to repair it. ; 

Owners of Lands, Bodies Publick, &c. may be Danv. Abr. 
bound to repair Bridges by reaſon of Tenure, or Pre- 743+ 
ſcription; but a private Perſon by reaſon of Tenure, 
not. Preſcription only. 

Four Juſtices in Seſſions (Quorum unut) are to hear 22 H. 8. 5, 
and determine Annoyances of Bridges, and charge 
ſuch as ſhall repair, &c. To call before them 
Conſtable, or two able Perſons of every Pariſh, and 
with their Aſſent make a Tax, Cc. | 

On Preſentment that a Bridge is out of Repair, 1 Ann. c. 18 
the Quarter - Seſſions may aſſeſs every Town, and Pa- 
riſh ; And the Money be levied by Conſtables, who 
_ to remit it to Treaſurers, & c. appointed by the Ju- 

ice. 


Bzokers. 


A Broker is he that contrives and makes Bargains Terms de 
and Contracts between Merchants and Tradeſ- Ley. 91. 
men. Wrongful Sale of Goods ſtolen, Sc. to and by 
Brokers in London, will not alter the Property: 
And Brokers not diſcovering ſuch Goods, on Requeſt 1 Jac. 1. 21. 
of the Owner, to forfeit double Value. 

Brokers not to take for Brokage above 25. 6 d. for 
100 l. they are to be licenſed in London by the Lord g & 9 W. 3. 
Mayor, who gives them an Oath, and takes Bond for c. 20, 3a. 7 
the faithful Executing their Offices, Cc. None to n 
act without being licenſed and admitted, under the 
—_ of 500 I. And Perſons employing them 

Ot, TC 

3 Brokers buying and ſelling Shares of Stock, not 6 Geo, c. 18, 
authorized by Act of Parliament, Cc. liable to a 
Penalty of 500 J. And ſuch Stock- jobbing declared 
a Nuſance, Cc. 5 


Vide the ſeveral Statutes. 
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Poph. 52. 


3 Inſt. 64. 


Kel. 68. 


81, 82. 


Kel. 42, 62. 


4 Rep. 40. 


H. P. C. 82. 
89 Kel. 84. 


3 Inſt. 65, 


H. P. C. 80, 
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Burglary, 


BI is where a Man in the Night- time 
breaketh and entereth into the Houſe of ano- 
ther, to the Intent to commit ſome Felony, whether 
the Intention be, or be not executed. If the Offence 
is committed by Day, tis called Houſe- breaking. 

If a Man bath two Houſes, and lives ſometimes 
in one, and ſometimes in the other, and the Houſe 
he doth not inhabit is broken in the Night, it is 
Burglary. And if a Criminal do not break a Houſe, 
as if he be within and ſteal the Goods, and then 
open the Houſe on the Inſide, and go out with the 
Goods; this is Burglary : So where one comes down 
a Chimney to rob, Cc. And if a Servant open a 
Window for the Thief to come in, it is Burglary in 
the Stranger, and Robbery in the Servant : Where a 
Servant draws the Latch of his Maſter's Room, ta 
rob, Cc. it is a Breaking: If a Thief break the 
Glaſs of Windows, a Hole in the Wall, unlocks 
the Door, Cc. to rob, it is a Breaking; And not on- 
ly ſetting a Foot over the Threſhold, but putting a 
Hand, Hook, or Piſtol within the Window, or Door, 


is an Entry, to make it Burglary, But if a Window, 


or Door is open, or a Hole made in a Wall be- 
fore, and the Thief enters and Reals, or draws out 
Goods, this 1s not Burglary. 

When Thieves pretend Buſineſs to get into a 
Houſe by Night, or raiſe Huy and Cry, Cc. And 
the Owner opens his Door, and then they come in 
and rob the Houſe ; this is Burglary. But the Houſe 
mult be a Manſion- Houſe ; and the Out- buildings, 
as Barns, Stables, Cc. adjoining to the Manſion- 
Houſe, tis Burglary to break; but not a Barn, Ce. 
at a Diſtance. A Shop not ſevered by Leaſe to work 
in by Day only, is Parcel of a Manſion-Houſe : And 
part of a Houſe, 2 from the reſt, with a 
Door of its own to the Street, is Manſion ; but not 
2 Chamber, where any Perſon lodges as Inmate 
wherein, if Burglary be committed, it muſt be laid 
in the Manſion - Houſe of him that let it, A Cham- 

ber 
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ber in an Inn of Court, where every one hath ſe- 
veral Property, is a Manſion-Houſe. 
Burglary may be committed in a Manſion- 
Houſe, though all the Family are abſent. And 5 & 6 Ed. 6. 
Robbery in a Booth or Tent, in a Fair or Marker, 
the Owner being within the ſame, is pumiſhd as 
Burglary, By Statute, taking away Goods from a 3 & 4 W. 
Dwelling- Houſe, any Perſon beipg therein; Or break- & M. c. 9. 
ing any Shop, Warehouſe, Cc. in the Day- time, 
and taking away Goods of 5 . Value, no Perſon 
being therein, is Burglary. Stealing Goods in 1, & 11 W.3- 
a Shop, Ware-houſe, Coach-houſe, Cc. privately to 
the Value of 5 5s. though there be no Breaking, in 
Night or Day, 1s excluded Clergy. | 
And 40 l. Reward is given for apprehending a 5 Ann. 31. 
Burglar, and proſecuting him to Conviction. Alſo 
a Burglar, out of Priſon, diſcovering two others, 
concern d in the Burglary, ſhall have the 40 I. Re- 
ward, and a Pardon. 


Vide Felony, Larceny, 


By⸗ Laws. 


Y-Laws are certain Orders and Conſtitutions 
made by Corporations, for the well governing 
of their Members; or by Courts-Leet, and Courts- 
Baron, Commoners, or Inhabitants in Vills, &c. 

Corporations can't make By-Laws, without Cu- 5 Rep. 63. 
ſtom, or the King's Charter. But tis faid every Ci- Hob. 211. 
ty and Town Corporate have Power Inherent to 5 Mod. 429, 
their Conſtitution to make By-Laws for Government 
of the Body Politick. | 

A Corporation cannot make a By-Law to bind 2 Vent. 33. 
thoſe out of their .Corporation, Nor may By-Laws Palm. 396. 
reſtrain a Perſon from working in, or ſetting up his 
Trade; though they may be made for ordering of 
Trades. A By-Law by a Corporation may inflict a 5 Rep. 64. 
reaſonable Penalty, which may be levied by Diſtreſs 
but cannot impriſon. By-Laws ought to be for the Goldsb. 79. 


common Benefit ; and muſt be agreeable to the _ 
ick 
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2 Inſt. 54. 


5 Rep. 63. 


3 Cro. 497, 
$32. 


Cro. Car. 49. 


Dal. 103. 
8 E. 3. 


2 Danv. Abr. 


4577 458. 


19 H. 7. c. 7. 
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lick Laws and Statutes, as ſubordinate to them, To 
make By-Laws, on Pain of Impriſonment, is con- 
trary to Magna Charta. 1 

Inhabitants of a Town, or Vill, without Cu- 
ſtom, may make By-Laws for repairing of a Church 
Highway, or any Thing for the general Good of 
the Publick; and the greater Part ſhall bind the 
Reſt : But if it be for their own private Profit, as 
well ordering of their Common, Cc. they cannot 
make By-Laws, without Cuſtom. Tho' if the major 
Part agree, that no Man ſhall put in his Beaſts before 
ſoch a Day; this ſhall bind all thoſe who do not 
aflent. | 

The Freeholders in a Court-Leet, may make By: 
Laws relating to the Publick Good, and they ſhall 
bind every one within the Leet : But if they are 
for their own private Intereſt, they bind thoſe = 
that agree to them, and mult be by Cuſtom, 
Court-Baron, may make By-Laws, by Cuſtom, and 
add a Penalty for Breach of them. 
* By-Laws made by Corporations, are to be ap- 


proved by the Lord Chancellor, Chief Juſtices, 


c. on Pain of 40 J. if againſt the Publick 

Good, Cc. And ſo if they make Ordinances to 

_— Perſons from ſuing in the King's Courts, 
c. 


Vide Coppozations, &c. 


Capacity. 
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c Capacity. 
Apacity is when a Man, or Body Poll- 


tick, or Corporate, are able to give of 
take Lands or other Things, or to ſue 


ACTIONS, 
All Perſons, void of Impediments, at twenty-one 1 Inſt. 191, 
Years of Age, are capable. of making Gifts, Grants, 173. 
, Ce. and to ſue, and be ſucd ; and not before: At 
| fourteen Years old, they ate capable of Marriage, be- 
ing a Witneſs, Cc. Perſons attainted of Treaſon, 
5 or Felony, Ideots, Lunaticks, Feme Coverts, with- 
| out their Husbands, Cc. may not make any Deed of 
| Gift, Grant or Conveyance, except in ſome ſpecial 
Caſes : But Baſtards, Perſons excommunicate, out- 
. law d, Cc. are capable of making Deeds or Grants; | 
tho the latter may not ſue Actions, till Excommu- 1 Inſt. 133. 
i nication and Outlawry are reverled. 
An Alien born, hath Capacity to ſue Perſonal Dyer 4. 
Actions; but not Real Actions; and is capable f 
' Perſonal Eſtate, tho not Lands of Inheritance. 


Vide Diſability. 


Capias, 


(Ave is of two Sorts, one before Judgment 
called Capias ad Keſpondendum, in a Perſonal 
Action, to impriſon the Defendant, Cc. to make 
him Anſwer z the other Capias ad Satisfaciendum, al- 
ter Judgment, to take the Body of a Man in Execu- 
, tion, till Satisfaction be made. 
In B. R. &c, the Original is the Foundation of the Inſt. Legal. 
Capias ad Reſpondendum, and all ſubſequent Proceſs; 62, 63. 
and the Return uſually, the Teſte of the Capias : And 
the Return of the Capia is to be fifteen Days at 
leaſt after the Return of the Original; and ſo in eve- 


ty other Writ, If the D can't be taken jo 
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the County where the Action 1s laid, there may be a 
Teſtatum Cone into any other County. 
Wood. 606. Capias ad Satisfaciendwm lies not againſt a Peer of 
c the Realm; nor againſt Executors, or Adminiſtrators, 
ro.Jac. 143. except a Devaſtavit is returned: Where the Body is 
taken upon a Ca, ſa. and the Writ returned and 
filed, no other Execution can be. had, againſt Lands 
and Goods : But where a Perſon dies in Execution, 
his Lands, Goods and Chattels ſhall be liable to ſatisfy 
21 Jac. 1. 24. the Judgment. A Sheriff cannot upon a Ca. ſa. take the 
Lutw. 556. Money and diſcharge the Priſoner ; but on a Fi. fa. 
he may take the Money. 
6 W. B. R. There muſt be ſeven Days excluſive between the 
Teſte and Return of every Ca. ſa. to warrant a Ki. 
Ja. againſt Bai. 


Capite, Knight's Service, &c. 


(Ape is an ancient Tenure, where a Man held 
Lands of the King, as of his Perſon and Crown, 
by Knight's Service, or Socage ; and not of any Ho- 
nour, Caſtle, Manor, Cc. 
Terms de A Man might hold of the King, and not in Ca- 
Ley. 99. pite; not immediately of the Crown, but by means 
of ſome Honour, Caſtle, or Manor belonging to the 
Kitch. 123. Crown whereof he held his Land. And one might 
F. N. B. 5. hold by Knight's Service, and not in Capite, as of 
ſome Honour by Knight's Service, in the King's 
2 Inſt, 64 Hands, by Deſcent from his Anceſtors ; and not 
immediately of the King of his Crown, 
1 Inſt. 108, Knight's Service was a Tenure by which ſeveral 
Lands in this Kingdom were held of the King, by 
Homage, Eſcuage, Cc. and rendring Service, for De- 
fence of the Realm in Time of War; as Capite was 
T for Defence of the King, and his Crown, 
it. 153,159 Grand Serjeanty is a Tenure, whereby one held 
Land of the King by perſonal Service at his Corona- 
1 Inſt, 108. tion, which Services were honorary ; And petit Ser- 
| jeanty, is where one holds Lands of the King, to 
yield him yearly a Bow, Sword, &c. 
By this Statute, Tenures in Capite, Knight-Service, 
12 Car. 2. Cc. are taken away; and all Tenures are turn d into 


NP free and common Socage. —_ 
| attiers, 
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Carriers. 


Ce are Perſons who undertake the Carriage 
of Goods for others, for their Hire. 

A common Carrier, having the Charge and Car- 1 Inſt. 58, 
riage of Goods, is anſwerable for the ſame, or the 
Value to the Owner. If the Goods are ſtolen, he 
ſhall anſwer the Value: A Man delivers a Box to 1 Roll. Abr, 
a Carrier, wherein is a great Sum of Money, and 3238, 
tells him tis fill'd with Silks or other Goods, if the 
Carrier is robb'd, he ſhall pay the Whole ; unleſs 
there be a ſpecial Acceptance, to excuſe him, And 
Acceptance, provided there is no Charge of Money, 
may make a Carrier excus d, where Money is taken. 2 Saund. 380. 
If a Carrier is robb'd' of another Man's Goods, ei- 
ther he or the Owner may ſue the Hundred. 

If a Carrier receives Goods to carry them to a 
certain Place, and carrieth them not thither, but to 
ſome' other Place; or if when carried to the Place, 1 10. 
the Carrier then takes them with Intention of ſteal- Dalt. 367. 
ing them; or the Carrier opens the Pack, and takes H. P. C. 61, 
away Part of the Goods; he is guilty of Felony. 

Carriers are not to take more for Carriage of 3 & 4 W. 
Goods than aſſeſſed by Juſtices in the Quarter-Seſſions, & M. c, 12, 
under the Penalty of 53 1, And Waggons travelling 6 Ann, c. 29. 
for Hire, not to be drawn with more than ſix Horſes, 
on Pain of forfeiting all Horſes above: Wheels; Geo. g. 18 
alſo are to be bound with Iron of ſuch a Breadth | 
only, on Pain of forftiting Horſes. Vide the Sta- 


tutes, 


Certiozart, 


CH. is a Writ out of the Chancery, King's 

Bench, or Common Pleas, to an inferior Court 

of Record, to remove and certify the Record of 3 

Cauſe.” And Indictments from inferior Courts, and 

Proceedings of the Quarter · Seſſions of the Peace, Cc, 
may be removed into B. K. by Certjorari, 


62 
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1 Lill. 254 Certiorari is to be granted on Matter of Law; not 

; Matter of Fact: It doth not lie to remove a Cauſe 

Mich. 1654. out of an inferior Court, after Verdict given, Nor 

B. ought regularly to be granted to remove an Indict- 

ment, after the Party indicted hath traverſed and 

Mod. Caſ. 16. pleaded to the Indictment. And if a Party does not 

uſe it 'till after Conviction, or the Jury ſworn, he 

Cro. Jac.369. loſes the Benefit of it. The Court will grant a new 
Certiorari, to affirm, not reverſe a Judgment. 

Mich.22Car. A Certiorari in B. Xx. ſometimes lies without 

B. R. moving the Court; but in many Caſes, there muſt 

be a Judge's Hand for it. In Vacation-Time, a Cer- 

tiorari may be granted by any of the Judges of B. R. 

And Security 1s to be found before Allowance there- 


«ds K« Sa fcc oa. c —_ — 


Raym. 74. of: It pray d at a Judge's Chamber, to remove an 7 
Indictment out of London, or Middleſex, Notice is to 1 

be given to the other Side three Days before, or the 
Certiorari not to be granted. , | n 

Mod. Caſ. 1. Certiorari goes to remove Convictions of which a 
Writ of Error doth not lie. But it is never ſued g 


out aſter a Writ of Error, but where Diminution 
21 Jac. 1. 23. alledged. And when the Thing in Demand exceed- 
eth not 5 I. a Certiorari not to be had, but Writ of 
Error, or Attaint. | 
5&6 W. _ NodCertiorari is to be granted out of B. R. for Re- 
& M. c. 11. moval of an Indictment before 3 of the Peace 
| at the Quarter Seſſions, betore Trial, unleſs Motion 
be made in open Court, and the Party indicted find 
Security by two Perſons in 20 J. each, to plead to 
the Inditment in B. K. G. 8 
48 5W. Security of 50 J. is to be given for Payment of 
& M. Colts, Cc. on granting Certioraris to remove Pro- 
| ceedings relating to deſtroying the Game, 
| When a Certiorari is returned, on a Rule given, 
| Bail to be put in before a Judge, or a Procedendo to 
5 be granted. 
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Ceſſavit. 


CE, wit is a Writ that lies where Tenant for F. N. B. 283. 
ears of Lands, at à certain Rent, ſuffers the | 
Rent to be behind two Years, and no ſufficient Di- 
ſlreſs can be found upon the Land, then the Land- 
lord ſhall recover the Land : But if the Tenant come Terms de 
into Court before Judgment given, and tender the Ley. 107. 
Arrearages and Damages, and find Security that he 
ſhall ceaſe no more in Payment of the Rent, then 
the Tenant ſhall not loſe his Land. | 
The Heir may not maintain this Writ for Ceſſure 
in the Time of his Anceſtor ; and it lies not but for 


Annual Service, as Rent, Cc. By Statute, If a Fee- 6 E. 1, e. 4. 


Farmer ceaſe to pay his Rent two Years, the 
may bring Cæſſavit, and recover the Land. 

And in this Caſe, the Heir of the Demandant 
may maintain a Ceſſavit againſt the Heir or Aſſign of 
the Tenant. 


Challenge. 


2 made to Jurors, is either to the Array, 

or the Polls; to the Array, when Exception 

is taken to the whole Number ; and to the Poll, 

when Exception is taken to any one or more, as not 

indifferent. And there may be a principal Cauſe of 1 Inſt. 155. 
Challenge to the Array, and a Challenge to the Fa- 156, 157. 
vour; and Challenge to the Polls may be peremp- 


tory. 
A principal Cauſe of Challenge, is in reſpect of Plowd. 425. 


Partiality, or Default of the Sheriff, by reaſon of 

Kindred, Affinity, Cc. to the Plaintiff or Defendant ; 

or if one of the Jury is returned at the Nomination 1 Inſt. 155, 
of either of the Parties, Cc. If a Knight be not 157, 158. 
returned, when a Peer is Party: To the Favour, is Hob. 294. 
where the Plaintiff or Defendant is Tenant to the 

Sheriff, the Sheriff's Son hath married the Daughter 

of the Party, Cc. But where the King is Party, or 

in caſe of Lite the Array 8 not to be challenged for 


3 Fa- 


— — 


P 
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2 Saund. 344. Favour, If one of the Parties is of Affinity to a 
2 Roll. Abr. Juror ; if a Juror hath given a Verdict before in 
636, 637, &c. the ſame Cauſe ; or if after returned, he eats and 
drinks at the Charge of either Party ; if he hath been 
: an Arbitrator in the ſame Cauſe ; theſe are Chal- 
1 Inft, 172. lenges to the Favour : And Jurors may be challeng d 
for Defe& ; as of Birth, becauſe Alien born; or of 
| Age, becauſe a Minor; or of Eftate, for want of 
1 Inſt. 182. 101, per Annum Freehold, &c And may be alſo 
challenged for Crimes; as if a Juror be convicted 
de Perjury, Cc. whereby he becomes in- 
us. 


1 Inſt. 155, Peremptory Challenge, is without ſhewing any 
* Cauſe, in Caſes of Treaſon or Felony. One indicted 
of Treaſon, may challenge thirty - five Jurors peremp- 
torily, and in Murder and Felony twenty; and 
more, ſhewing Cauſe: But in Treaſon for compaſſing 
to kill the King, G c. no Challenge is to be allowed 
but for Malice. 5 

1 Lill. 266. Where the Array of the whole Jury is challenged, 
the Counſel for the Party is to read the Challenge 
in French, and deliver it to the Secondary, who reads 
it in Latin : And in Principal Challenges, the Record 
is to be ſhewn, or conclude to the Favour, except 
1 Inſt. 157, it be a Record of the ſame Court. A Challenge may 
be made to the Poll, after made to the Array. But 
after one Man is. ſworn, the Array cannot be chal- 
Wood. 593. lenged. The Time to challenge a Juror is before 

{worn ; unleſs the Cauſe ariſes afterwards, 
1 Inſt. 158. If ſome of a Jury are challenged for Favour, they 
ſhall be try d by the reſt of the Jury on Oath, whe- 
Finch 412. ther indifferent; And a Juror challenged may be 
examined on Oath, where not to his Diſcredit. A 
1 Lill. 260. Juror return d by a wrong Name challenged, and 
2 withdrawn ; ſo that. the Jury could not be taken, 
1 Saund. 344. but a Tales granted. Juror of Affinity to any Mem- 
| ber of a Corporation, where the Corporation brings 
Paſch. 23 an Action, is principal Challenge. It is not ſuffi- 
Car. B. R. Client Cauſe of Challenge, that * deliver d 
his Opinion touching the Title the land in 


Queſtion; which may be alter d on hearing the 
Evidence. 
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By Statute, if one challenge a Juror, he ſhall 33 E. 1. 
aſſign the Cauſe; and if he alledge not a good Cauſe, 


the Inqueſt is to be taken. Default of Hundredors, 
was Cauſe of Challenge : But by 4 & 5 Ann. every 4 & 5 Ann, 


Venire facias for Trial of Iſſues in any Court of Re- c. 16. 
cord, is to be awarded of the Body of the proper 
County; but not to extend to Appeals of Felony, 
Indictments, Cc. 


Champertp. 


Hamperty is a Bargain with the Plaintiff or De- 
fendant to have Part of the Land, Debt, or 
other Thing in Suit, if the Party that undertakes it 
prevails therein: But a Grant made to have Part of 1 Inſt, 368. 
the Thing in Demand when recovered, to ſatisfy a 2 Inft. 208; 
juſt Debt, Cc. is not Champerty. 21). 
Juſtices of B. R. and C. B. and of Aſſiſe, and Ju- Terms de 
ſtices of Peace in their Quarter · Seſſions, are to en- Ley. 111. 
quire of, hear and determine Offences of Champerty, 
as well at the King's Suit, as at Suit of the Subject. 
And this Offence is puniſhable by Common Law, 
and Statute: The Statutes, make the Offenders liable 33 Ed. 1. 
to three Years Impriſonment, and to a Fine at the 
92 Pleaſure: And Perſons giving up a Right to 28 E. 1. 
another, are to forfeit the Value, &c. 
Champertors are thoſe that make Pleas and Suits, 
or cauſe them to be moved by their Procurement, 
and ſue them at their own Coſts, to have Part of 
the Lands, Cc. 


Chance-medley, - 


Oy ago = 4 is where a Man is doing a lawful 
Act, without any evil Intention of hurt to 
another, and ſome Perſon is killed by Chance 
thereby. 3 
As if a Perſon caſts a Stone, which hits a Man or 3 1,q, 56. 
Woman, who dies thereof; or ſhoots an Arrow, Cc. 


and another that paſſes by is killed; If one is Fel. f. p. 6 31 


ling a Tree, and the Head of his Hatchet flies off, 
and accidentally kills a Stander-by ; if a Workman Palt. 351, 
G 4 throwing 
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throwing down Rubbiſh from a Houſe, after Warn⸗ 
ing to take Care, kills a Perſon ; If a Maſter in cor - 
recting his Servant, a Schoolmaſter his Scholar, &c. 
in a rea ſonable Manner, happen to occaſion his Death 
all theſe ate Chance- med ley. 

But if 4 Man caſts Stones in a Highway, where 
Men uſually pafs ; of ſhoots an Atrow, Gr. in a 
Market-Place, whereby a Perſon is killed; If a 
Workman throw down Rubbith from a Houſe, in 


H. P. C. 58, Cities where Pcople are -ggyoe=eryy Þ paſſing ; If a 


31, 26. 


Malter, Schoolmaſter, Cc. correct his Servant or 
Scholar beyond the Bounds of Moderation, it is 


Kel. 65, 133. Manſlaughter ; and if with an Iron Bar, or other 


3 Inſt. 56. 


1mproper In{trument of Correction, it is Murder. 

If a Man, qualified to keep a Gun, be ſhooting 
at wild Fowl, and kill a Perſon, 'tis Chance-medley ; 
If he be thus Shooting, and not qualify'd to keep a 


H. P. C. 31, Gun, tis Manſlaughter ; and if he be ſhooting at 


58, 


tame Fowl of another, tis Murder, 


A Man whips his Horſe in the Street, and the 
Horſe runs over a Child and kills it, tis Manſlaugh- 


H. P. C. 58. ter; but if another whip the _ tis Manſlaughe 


4 Inſt. 79, 
80, &c. 


ter in him, and Chance-medley in the Rider. 
The Offender in Chance-medley has a Pardon of 
Courſe, but forfeits his Goods. | 


Vide Se Defendendo, &c. 


Chancery. 
1 the Chancery are two. Courts ; the ordinary 
˖ 


Court, where the Proceedings are according to the 
Laws of the Realm; And the extraordinary Court, 
being a Court of Equity. | 

The ordinary Court, holds Plea of Scire ſacias for 
Repeal of the King's Letters Patents, when granted 
to ſeveral Perſons tor one Thing, Cc. All original 
Writs, Commiſſions of Bankrupts, Charitable Uſes, 
of Ideots, Lunacy, Cc. here go forth, for which the 


1 Dany, Abr. Court is always open; hence allo iſſue Writs of 


776. 


Habeas Corpus, Prohibitions, Ec. in the Vacation, 
N which 
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which are to be had out of the other Courts only 
in Term-time ; here Subpena's may be had to force 
Witneſſes to appear in other Courts, that have not 
Power to call them : And this Court may hold Plea 
of all Perſonal Actions, by or againſt any Officer of 
the Court; and of ſeveral Offences and Cauſes, by 
Act of Parliament. 

The extraordinary Court, proceeds by the Rules of 4 Inſt. 84. 
Equity and Conſcience, 1n abating the Rigour of 
the Common Law, and giving Remedy where the 
Courts of Law are deſective: Here Relief is 1 Roll. Abr. 
given to Infants, notwithſtanding Minority; for 373. 
or againſt Women Covert, notwithſtanding their 
Coverture ; Executors may ſue one another, or one 
Executor alone be ſued without the reſt ; All Frauds 
and Deceits, are here relievable; All Accidents to Crompt. Jur 
Morgagors, Obligors, Cc. againlt Penalties and For- 5, 2. 
feitures, where the Intention was to pay the Debt; 
all Breaches of Truſt and Confidences ; unreaſonable 
Engagements, &. This Court may force unreaſo- 1 Danv. Abr. 
nable Creditors to compound Debts ; make Execu- 749» 750, 
tors, Oc. give Security and Intereſt for Money long 757» 752, &c. 
in their Hands ; Order Performance of a Will ; De- 
cree who ſhall have Tuition of a Child ; confirm 
Title to Lands, where the Deeds are loſt ; make Con- 
veyances defective, through Miſtake, good and per- 
fect; oblige Men to come to account with each other; 
avoid the Bar of Actions by the Statute of Limita- 
tions, Cc. But this Court will not retain a Suit by 
Bill under 10 J. Value, except in. Caſes of Charity; 
nor under the Value of 40 s. per Ann. in Lands: 
And tho' the Power of this Court of Equity is fo 
vaſt, it is no Court of Record. | 

A Cauſe cannot be try d by a Jury in this Court, 4 Inſt. 80. 
when the Parties are at Iſſue ; but the Record is to 
be ſent into the King's Bench, and try'd there, and 
afterwards remanded into the Chancery, where Judg- 
ment is to be given : But a Demurrer in Law, may 
be argud in this Court. A Writ of Error lies into 
B. K. on Judgment given in this Court. 

By Statute, the Court of Chancery is to follow 28 E. 1. c. 5. 
the King. And Perſons aggrieved with any Statute, 
gre ig have Remedy in the Chancery. But no Sab- 36 E. 3. c. 9. 
. Fe 
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4 & 5 Ann. pena or Proceſs is to iſſue out of this Court, till à 
c.16, - Bill is filed; except in Injunctions to Ray Waſte, 


Chaplains. 


A Chaplain is he that performs Divine Service in 
a Chapel; and is commonly uſed for him that 
depends upon the King, or ſome Nobleman, or other 
Perſon of Quality. . Ne 
21 H. 8. 13. A Duke and Archbiſhop may retain ſix Chaplains ; 
a Marqueſs, and Earl five; a Viſcount and Biſhop 
four; a Baron three; And every Dutcheſs, Mar- 
chioneſs, Counteſs, and Baroneſs, two: And each may 
have Licenſe for two Benefices. Alſo the Treaſurer, 
and Controller of the King's Houſchold, the King's 
22H. 8 c Secretary, c. and the Maſter of the Rolls two; 
5 Ke. the Chief Jultices, and every Judge of B. K. and C. B. 
the Chancellor and Chief Baron of the Exchequer, 
the Attorney, and Solicitor General, one Chaplain, 
Attendant on his Perſon; having Benefices with 
Cure, Cc. : 
4 Rep. 118, If a Duke, Earl, Cc. retain a Chaplain, and die; 
119. or is attainted of Treaſon ; or an Officer qualify d to 
retain a Chaplain, is removed from his Place, the 
Retainer is determined : And if a Woman that at- 
tains Nobility by Marriage, with a Duke, Earl, &c. 
afterwards marry under the Degree of Nobility, her 
Terms de Power to retain Chaplains is determined. But tis 
Ley. 116. Otherwiſe where a Woman 1s noble by Diſcent, mar- 
rying one under Degree of Nobility, when her Re- 
tainer before or after Marriage, 1s in Force. The 
Wife of a Baron, during Coverture, cannot retain a 
Chaplain. 
4 Rep. 89. Retainer of a r holds during Life : And 
one cannot diſcharge his Chaplain, when advanced, 
1 Cro. 723, tc qualify another in his Place, If a Nobleman hath 
724. his full Number of Chaplains, and retains one more, 
who has Diſpenſation to hold Plurality, tis not 
good. | ö 
4 | 
When 
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When a Chaplain hath taken a ſecond Benefice, 4 Rep. 118, 
before his Lord is attainted, or dieth, the Retainer 119. 
is in Force, to qualify him to enjoy the Benefices: 
Contra, if the Lord is attainted, Cc. before the Chap- 
lain hath taken his Benefice. 


Chattels, 


7 in our Law, are all Goods moveable, 
or immoveable, that are not Freehold. 

They are divided into Real, and Perſonal ; Real, | 1, 118 
ſuch as appertain not to the Perſon, but concern : 
the Reality, Land and Tenements, as Leaſes, Cc. 
of Lands for Years, Rent out of Lands, Intereſt 
in an Advowſon, in Statutes Merchant, Staple, 

Cc. a Box with Charters of Lands, Corn cut, Noy Max. 
Trees cut, &c. Perſonal, as Gold, Silver, Plate, 49, 30. 
Jewels, Houſehold Goods, Cattle of all Sorts, Corn 

ſown on the Ground, an Apprentice for Years, Cc. 

which belong to the Perſon, and are recoverable by 

Perſonal Action. 

But Land, Trees growing, Deeds concerning Dyer 5. 
Frecholds, Obligations, &c. being Things in Action, g Rep. 3z. 
are not comprehended under Goods and Chattels: Noy 30. 
* Writings pawned, are ſaid to be Chat- 
dels. | 

Money not accounted Goods or Chattels ; nor Terms de 
Hawks or Hounds, being fere Nature. Ley. 

If a Furnace 1s fixed 11 the Middle of a Houſe, Kitch. 32. 
it is but a Chattel, and removeable; but it is Cro. El. 374 
otherwiſe if fixed to the Walls. | 

Executors to have Goods and Chattels, 
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Choſe in Acton. 


Hoſe in Action, is when a Man hath Cauſe, of, or 
| may bring Action, for ſome Duty; As for Debt, 
on Bond, Covenant for Rent, Treſpaſs for Goods 
Ce. And as they are Things whereof he is not poſ- 
ſeſſed, but is put to his Action for Recovery of them, 
they are called Choſes in Action. 
Cro.Jac.170, The King may grant a Choſe in Action: But a 
180, 371. common Perſon — — any Thing in Action; 
it cannot be transferred over, nor deviſed. And a 
Choſe in Action cannot be Satisfaction; as one Bond 
cannot be given in Satisfaction for another. 


Chance. Rep. But Choſes in Action are aſſignable over in Equi- 


169. ty. And a Contraft ariſing from Intereſt in Land, 
may be transferred over. | 

3 & 4 Ann, Bonds are aſſigt'd by Power of Attorney, to re- 
ceive and ſue in the Aſſignor's Name: But Bills are 
aſſignable over, and Aſſignees to bring Actions in 
their own Names, by Statute. 


Church, 


A Church not only ſignifies a Building, but an 

| Aſſembly of People therein for Religious Wor- 

ſhip: And if it hath Adminiſtration of the Sacra- 

ments and Sepulture, it is in Law accounted a Church, 

1 Inſt. 363. And Churches have ſome of them Chapels of Eaſe, 

for Prayer and Preaching only, not for adminiſtring 

2 Roll. Abr. the Sacraments, and Burials; though a Chapel may 
340. be Parochial as well as a Church. 

Godolp. 201. If the King founds a Church or Chapel, he may 

exempt 1t from the Ordinary s Juriſdiction : But tis 

3 Inſt, 303, otherwiſe in caſe of a Subject. Any Perſon may 

build a Church, without Licence of the Biſhop ; 

Roll but 1t muſt be conſecrated by the Biſhop, before 'tis 

2 Roll. 337. in Law a Church. The Church and Churchyard, 

2 Inſt. 653. are the Freehold of the Parſon; but the Uſe of the 

Body of the Church, and Maintenance of the Re- 


5 Mod. 436. pairs, belong to the Pariſhioners; Tho the Ordinary 


hath Power of Scating therein, 
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The Parſon hath the Freehold of the Church; Lit. 644, 645. 
not the Fee-ſimple, which is always in Abeyance ; 
but in ſome Caſes a Parſon hath a Fee-ſ1mple qua- 1 Inſt. 34r, 
lify'd, for Benefit of his Church; in others but 67, - 
Eſtate for Life. A Biſhop hath a Fee-ſimple abſo- 
lute, A Parſon may have Action for any Treſpaſs 
in the Church, or Church-yard : And the Parſon on- 
ly is to give Licence to bury in the Church. For 2 Cro. 365. 
deficing a Tomb in a Church, &. the Builder, or 
Heir of the deceas'd, may have Action. 

Pariſhioners that do not pay to any Church Rates, 5 Rep. 67. 
have no Vote in Affairs relating to the Church, ex- 
cept the Parſon or Vicar, If a Church fall down, 1 Vent. 35. 
the Pariſhioners are not bound to rebuild it; but 2 Cro. 366. 
they are obliged to keep it in due Repair. One that Cro. El. 843, 
hath Lands in a Village, but doth not inhabit there, 659. 
is to contribute to the Repairs of the Pariſh Church, 

And Rates for Repairs of Churches, providing de- 

cent Ornaments, Cc. are of Eccleſiaſtical Cogni- f 
zance. The Parſon cannot cut down Trees in the 2 Inſt. 489. 
Churchyard, unleſs for Repair of the Chancel, or 

Church: And the Chancel is to be repaired by the 35 Ed. 1. 
Parſon ; except there be a Cuſtom to the contrary, as 

in London, &c. : 

Churches not above 6 J. a Year in the King's 37H. 8. c. 21 
Books, lying contiguous, by Aſſent of the Ordina- | 
ry, Patron, and Incumbent, may be united. In Ci- 
ties, Corporations, Cc. Churches and Pariſhes to be 
united, by the Biſhop Patrons, and chief Officers of g 
the Place, Cc. And where the Income of the Churches 17 Car. 2. 3. 
united exceeds 100 4. a Year, the major Part of the 
Pariſhioners to conſent. : | | 

Fifty new Churches are to be built in or near 9 Ann. 22, 
London and Wiftminfter, and Commiſſioners appoint- 

ed to purchaſe Lands, aſcertain Bounds, &c. The 
Rectors to be appointed by the Crown; and the firſt - 
Churchwardens and Veſtrymen, are to be elected 1 
by the Commiſſioners, &c. Large Waſtes in the Weſt- 2 Ann. 4. 
riding of Yorkſhire, with Content of Lords of Ma- 
nors, Cc. to be incloſed for the Benefit of Churches 
under 401. a Year. - 

No ill Language is to be uſed, or Noiſe made in 5& 6 E. 6 
Churches, or Church-yards 3 And Perſons ſtriking e. 4. 
others 
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others there, are to be excommunicated, and loſe one 
1 Mar, c. 3. of their Ears: And it is not lawful to return any 
Blows in a Man's own Defence, as in other Places. 
Diſturbing Miniſers, Offenders ſhall be impriſoned 
three Months, and forfeit 20 J. The Book of Com- 
mon Prayer is to be provided for the Church in ever 
1 El. c. 22 Pariſh, under the Penalty of 3 l. a Month. And Mini- 
ſters uſing any Form of Church- Service, but ſuch as 
in the Book of Common Prayer, Cc. ſhall forfeit 
a Year's Profit of their Livings, and ſuffer ſix Months 
138 14 Car, Impriſonment, for the firſt Offence ; And for the ſe- 
2. c. 4. cond Offence, be deprived, Cc. Perſons depraving 
the Book of Common Prayer, Cc. to be im- 
priſaned ſix Months, and forfeit 109 Marks. 
Every Perſon is to repair to his Pariſh Church eve- 
ry Sunday, on Pain of forfeiting 1 5. for every Of- 
fence ; And none ſhall be preſent at any Form of 
Prayer uſed contrary to the Book of Common Prayer, 
| on Pain of ſix Months Impriſonment, G. 
1 W. & M. __ be Proteſtant Diſſenters arc exempted from Pe- 
. tles. | 


1 El. c. 2. 


Churchwardens. 
Hurchwardens are Officers choſen yearly, the 
Cu * 


Miniſter and Pariſhioners of every 

look to and take Care of the Church and Church- 

yard, and the Things belonging to the ſame. 
x Inf. z. They are a Corporation to ſue and be ſued for the 
| Goods of the Church ; but they have nothing to do 
1 Roll. Abr. with the Frechold, which is in the Parſon, The 
393. Church Goods are to be in their Poſſeſſion; and they 
| may purcbaſe Goods, but not Lands, except in Lon- 
2 Cro. 532. don by Cuſtom. They may — Actions for Goods 
taken away, though in Time of their Predeceſſors; 


Lamb. 93,74. But they may not fell Goods, without Conſent of 
the Pariſhioners and Ordinary; And if they waſte 
the Goods of the Church, the new Churchwardens 

1 Cro. 145. ; . 
may have Actions againſt them, or call them to ac- 

Dany, Abr. count before the Ordinary, They can't releaſe to the 

188. Prejudice of the Church, 


Church» 
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Churchwardens are to keep the Body of the 2 Inſt. 489, 
Church in Repair, and the Seats belonging ; And 653. 

with Conſent of the Miniſter, place the Pariſhioners 

in the Seats, reſerving to the Ordinary Power to cor- 

rect the ſame : In London, the Churchwardens have 3 Inſt. 202. 
this Authority in themſelves. And particular Per- | 

ſons may have a Seat by Preſcription, by reaſon of 


their Eftates, the Seats having been conſtantly repaired 2 Cro. 366. 


by them: Alſo one may preſcribe to an Iſle in the 

Church, to ſit and bury there; always repairing the 

ſame. If Churchwardens erect, or add any Thin 

new to the Church, they muſt have the Conſent 

the Pariſhioners ; and if in the Church, Licence of 1 Vent. 363. 
the Ordinary. The major Part of the Pariſhioners ＋ 
ſhall bind the reſt; and if they will not conſent, 

where Repairs are neceſſary, the Churchwardens may 


repair without it, if on Notice they refuſe to meet, 


or meeting refuſe to make a Rate; and the Church- 5 Rep. 67. 
wardens alone may make a Rate, and recover it in 
the Eccleſiaſtical Court. Church Rates are laid upon 2 Inſt. 502. 
every Occupier of Lands, Cc. in the Pariſh : But for 
Ornaments of the Church, Utenſils, Cc. Perſons 1 Cro. 659, 
muſt live in the Pariſh, as well as —, Lands 843. | 
there ; theſe are chargeable on the Perſonal Eftates of 
the Inhabitants. 

The Churchwardens in laying out their Money, 
are puniſhable for Deceit only, not Indiſcretion. 
At the End of the Year, they muſt account with the Can. 89. 
Miniſter and Pariſhioners, and deliver to them what 


remains in their Hands; if they refuſe, it is to be 1 Roll. Abr, 


preſented at next Viſitation, or the new Officers may 121. 


call them to account before the Ordinary, or bring 


Action of Account. 
If their Receipts fall ſhort of their Disburſements, 


the ſucceeding Churchwardens are to pay them the 
Balance, and place it to their Disburſements. 
If a Pariſh Rands in two Counties, the Power of 
Churchwardens is the ſame in every Part of it, as if 
in one County: But it is otherwiſe as to Conſtables, 3 Cro. 291. 


&c. Churchwardens are to preſent to the Ordinary, 
Cc. all Things preſentable, which relate to the 
Church, as to Repairs, &c. To the Parſon, as to his * Vent. 114. 
Duty in reading Prayers, Preaching, Cc. To the Pa- 1 Lev. 196. 
riſhioners, in their Duty in coming to y may 

Crimes, 
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Crimes, and Offences, &. If one ſits in the Church 
with. his Hat on, the Churchwardens may take it 
off, They are to preſent Recuſants ; levy the Penal- 
ty of 15s. for the Poor, on Perſons not coming to 


1 El. e. 2 Church, or not abiding there till Divine Service 
1 M. e. 3. ended: To apprehend thoſe as diſturb the Miniſter 

And levy Forfeitures againſt Profaners of the 
1 Jac, 1. 9. Lord's Day, in Paſtimes, Tipling, ©c. and for 
4 5 1. + Drunkenneſs, Curſing and Swearing, Cc. They are 
6 K ) W. to take Order about Baſtard Children; have Power 
= = = to ſet up Trades for employing the Poor; to place 
1 


Car. 2. ſans, Cc. in Conjunction with Overſeers of the Poor, 
I & Ann. hey are to collect Charity-Money on Briefs ; ſign 
143 Certificates of receiving the Sacrament, by Perſons 
bearing Offices, Cc. And in London to keep Engines 
6s & 7 Ann. againlt Fire, fix fire Cocks, &c. for which they may 
| late and aſſeſs Sums on the Pariſh. 
In Law Proceedings and Actions a Church is laid, 
uadam Domo, vocat Pariſh Church of, Cc. And 
Goods, Bona Parochianorum ; not Bong Eccleſia. 


Circuity of Afton, 


{ty of Action, is where an Action is rightly 
brought for a Duty, but the ſame might be 
otherwiſe anſwered and determined, and the Suit 
ſaved: And for that the ſame Action was more than 
needful, it is called Circuity of Action. 
Termes de If a Man grant a Rent-charge of 10 l. out of his Ma- 
Ley.128,129. nor, and afterwards the Grantee diſſeiſes the Grantor of 
the Manor, and he brings Aſſiſe, and recovers the 
Land and 20 l. Damages, which being paid by the 
Grantee, the Grantee then ſues the Grantor in Action 
for 104. Rent, due during the Diſſeiſin; this is Cir- 
cuity of. Action, becauſe it might have been more 
ſhortly anſwer d, by the Grantees detaining and 
keeping back in his Hands 10 J. of the Damages for 
the Diſſeiſin, in Satisfaction of his Rent. | 


bo. this * the Action is ſaved, and appears to 


Claim. 


out poor Apprentices ; ſettle and relieve poor Per- 


S 
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Claim. { AS 
(imma is a Challenge of the Property or I Q 

a Man hath in any Thing not in his Poſſeſſion, > 
but wrongfully with-held from him. N 

The Party making it, may thereby avoid Di- 1 Iuſt. 250. 
ſcents of Lands, Diſſeiſins, &c. and fave his Title, 
which otherwiſe would be loſt, A Man having 
preſent Right or Title to enter, is to make a Claim 
And in caſe of Reverſions. Cc. Claim may be 
made where one hath Right, but cannot enter. 

When a Man dares not enter on Lands for fear 1 Inſt. 55: 
of being beaten, or other Injury, he may approach 
as near as he can, and claim the Land; and it ſhall 
veſt the Seiſin in him; This Claim is call d conti- 
nual Claim, where it is made and repeated yearly, 
ſo as to be within a Year and Day before the Death 
of him that hath the Lands; and if after he die 32 H. 8. 
ſeiſed, ſo that the Heir is in by Diſcent, yet he 
that makes the Claim may enter, Cc. But if no 
Claim be made, then the Entry of the Diſſeiſee is 
taken away. | 

But by Statute, the Diſſeiſor is to have peaceable 32 H. 8. e. 33. 
Poſſeſſion five Years, without Entry or continual 
Claim, for a Diſcent on his Death, to take away 
the Entry of the Diſſeiſee or his Heir. After the five 1 Inſt. 238. 
Years, the Diſſeiſee is to make continual Claim, as 
before the Statute : But Abators, and Intruders, 
and the Feoffee of a Diſſeiſor, are out of the Sta- 
tute. 

Where a Fine is E of Lands, Strangers to it 1 R. 3. . 
are to enter and make a Claim in five Years, or be 
barred ; Infants, after their Age, Feme Coverts, af- 
jr Death of their Husbands, Cc. have the like 
Ilime. 

And where Claims and Entries are made to avoid 4 & 5 Ant, 
Fines, Action is to be commenced within one 
Year, Cc. 


Claims by Action, Kc. Vide Afton, 
H Clati- 


Lit. 1.3 C. 7%, 
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Clauſum kregit. 


Ce Jregit ſignifies as much as Action of 
Treipaſs; tor in the Writ, the Defendant is ſum- 
moned to anſwer Quare — fregit of the Plain- 
tiff, that is, why he did ſuch a Treipaſs. 
F N. B. Treſpals lies for every Treſpaſs done; either to the 
86, 190. Sheriff in the County Court, or returnable in B. K. 
or C. B. The Words Vi & Armis are to be in the 
returnable Writs; but in Writs of Treſpaſs upon 
the Caſe, thoſe Words are not to be inſerted, though 
returnable in thoſe Courts. 
In all Treſpaſſes Vi & Armis, Damages ſhall be re- 
2 by the Plaintiff according to the wiong 
one. 


Clergy. 


H E Benefit of Clergy is an ancient Privilege 


| of the Church ; and 1s where a Priſoner is ar- 
raigned of Felony, before a Temporal Judge, and is 

convicted, and prayeth his Clergy, 
At Common Law, a Criminal might have his 
4 H. 7.13, Clergy in /nfinitum ; but by Statute, Benefit of 
Clergy is to be allowed but once, unleſs it be to a 
z Inſt. 73. Clergyman ; who ſhall have it twice, and not be 
227 burnt in the Hand, Women convicted of Offences, 

37. n: | 

H. P. C. 252. within Benefit of the Clergy, are to have the Be- 
21 Jac. 1. 6. _ - 72 _ be _ in the wag as _ A 
— 00 ere Clergy is taken away tatute, the Of- 
* Rep. 37. fence in the Indidment muſt be hid on that very 
Statute, and the Words of it, or the Offender ſhall 
H. p. C. 231. have Clergy. And general Words in a Statute, will 
Kel 104. not take _ Clergy. The Benefit: of Clergy and 
Hob. 294 Burning in the Hand, reſtores the Offender to his 
Kel. 31 Credit; coming in the Place of Purgation at Com- 


mon Law. 
2 Inſt, 150, Clergy was denied by the Common Law, only in 
634- Treaſon, and for robbing of Churches; Aud Clergy 


11 Rep. 29. 1s (hill allowed in all Felonies where not expreſsly 
H. P. C. 230. taken away by Statute : If a Statute takes away 


1 Clergy 


no < 2 wi, , 


hab # mon, Y, af ma,» 


\ 


e 


ing of Women, ſtealing Goods out of Dwelling- & M. 


\ H 2 Coin, 
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Clergy from the Principal, it does not take it away 
from the Acceſſary, unleſs expreſs'd. By Statute, all 23 H. 8. c. f. 
Felons are to have Clergy, except for Murder, Bur- 1 E. 6. e. 12. 
glary, Robbery, Horle-(tcaling, Cc. Rapes and ſteal- 4 & 5 P. 


2 . 
I he 
— III TOI 


Houſes, or Out-Houſes, and ſtealing Things in pri- 18 El. c. 7. 
vate from the Perſon of another, &c. which are ex- 39 El. &c- 
cluded Clergy. 3 & 4 W. 
Perſons burnt in the Hand for Theft, by this Sta- & N. 
tute are to be ſent to the Houſe of Correction for ? —. 6. 
ſix Months, Cc. And by a late AR, Perſons con- # Geo. © 11. 
vict of Felony within Benefit of Clergy, are to be 
tranſported to the Plantations for ſeven Years, in- 
ſtead of being burnt in the Hand, Cc. But return- 
ing, to ſuffer Death. 
Formerly Perſons were to read as Clerks, before 
admitted to Clergy ; but now it is not required. 
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Vide more of Clergy, under Title Felony, 
Clergymen. See Parſon, 
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Codictl, 


A Codicil is a Supplement to a Will, for altering, 
or adding to the fame; and is taken as Part 
thereof, Or it is the Will and Teſtament of a Man, Terms de 
without the appointing of an Executor. Ley. 135. 
It is the ſame with the Teſtament, except its being 
without „ ry” of an Executor; and that one Weſt, Symb. 
may make but one Teſtament to take Effect, but as 636. 
many Codicils as he pleaſes: And it is ſaid an Ex- 
ecutor may be appointed by a Codicil, but not regu» 
larly : The Codicils are to be annexed to the Teſta- 
ment; and the Executor is to ſee that they are per- 
formed. 
The Civil Law calls it a Teſtament, when there is 
an Executor made and named in it; and when there 
is none, calls it a Codicil. 
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Coin. 


Cor is a Word which contains in it the ſe- 
veral Species of Money in any Kindom. And 
not only Engli/þ Money, bur French Money, &c. 
by Act of Parliament, or Proclamation, may be 
made lawful Money to paſs in 1 
If a Man binds himſelf in a Condition to pay 
50 J. of lawful Money of Great Britain, and the 
Obligor pays the Money in French, Spaniſh, or other 
Money, current by Act of Parliament, or Proclama- | 
Dav. 18. tion; This is a good Performance of the Condition: 
But tis otherwiſe, if Foreign Money be not thus | 
made current. And a Payment in Farthings, is no 


1 Inſt. 207, 


r good Payment. ; 
1 After a Perſon has accepted of Money in Payment 
Ley. from another, and put it in his Purſe, he ſhall not 
take Exception to it as Counterfeit Coin; though he ] 
preſently reviews it. | 
45 E. z. Counterfeiting the King's Coin is High Treaſon; ] 
3 Inſt. 16, 17. and ſo is likewiſe Clipping, Impairing, Cc. and ma- 1 
5 & 18 Elis. king any Stamp, Dye, &c. for Coining, except by 1 
$8 & 9 W.3. Perſons employ d in the Mint, is Felony ; But this ex- { 
26. tends only to Gold and Silver Coin: Coining Far- 
things, or Halfpence, incurs a Penalty of 5 J. for 1 
every Pound Weight. | J 


9 & 10 W. 3. Any Perſon may break, cut or deface Pieces of 
e. 21. Silver Money, ſuſpected to be Counterfeit, or Dimi- 
niſn'd, otherwiſe than by wearing; but if they 
2 to be good Money, Cc. ſhall ſtand to the 

O18 


18 Car. 2. 5- There is a Duty of 10 5s. per Ton, Cc. on Wine, 
and Brandy imported, granted for the Expence of 
the King's Coinage, called the Coinage Duty; not 

4 & 5 Ann. exceeding 3500 1, per Annum, for the Officers of the 
11. Mint, Cc. | 


Col- I 
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Collateral. 


ollateral is that which comes in or adheres to 
the Side of any Thing; As Collateral Aſſurance, 

: that which is made over, and beſide the Deed it 

elf. 

If a Man covenants with another, and enters into Cromp. 185. 
Bond for Performance; the Bond is a Collateral Aſ- 
ſurance: So if Lands be granted in Mortgage by 
Deed, and not being a ſufficient Security, other 
Lands are granted by another Deed, this other Deed, 
1s called a Collateral Security ; becauſe both are ex- 
ternal, and without the Eflence of the Covenant, 
and the firſt Deed. | 

Collateral Diſcent, ſprings out of the Side of the ! Inf 13. 
whole Blood; as a Fathers Brother, Cc. and not 
the Son of the Father. The Uncle in the Collateral Vaugh. 244. 
Line, inherits the Nephew, and the Nephew the | 
Uncle. And if a Man which purchaſes Lands in 1 Inft. 10. 
Fee, die without having Iſſue, on Default in the 
right Line, the Collateral Line, comes in by Di- 
{cent. Collateral Blood may inherit, on Attainder 
for Treaſon, Sc. but the lineal Blood cannot. 

If a Man hath Liberty to pitch Sheds or Stand- 
ings for a Fair or Market, in the Ground of anothe 
Man ; this is Collateral to the Land. 


Collateral Marranty. Vide CUarranty, 
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Collation. 


6 is the beſtowing of a Benefice by a 

Biſhop, when he hath Right of Patronage, and 

ſupplies the Place of Preſentation, and Inſtitution : 

But the Biſhop's Clerk is to be inducted. _ 

And Collation differs from Inſtitution, in that 1 Leon, 307. 

Inſtitution is performed by the Biſhop upon the 

[- Preſentation of another, and Collation is his own _ 

AR : It differs from re being the giving 1 Lill. 273. 
3 0 
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of the Church to the Parſon; And Preſentation 
is the giving or offering of the Parſon to the 
Church. But Collation amounts to an immedi- 
ate Inſtitution, where the Biſhop is both Patron, 
and Ordinary. 

Inſtitution and Collation are generally in Effect the 
Wood 156, ſame; and Terms made uſe of to diſtinguiſh the Per- 
159. ſons, who have Power to beſtow the Benefice. But by 

Collation, the Church is not full; and a right 
Patron may bring his Writ at any Time ro re- 
move the Perſon collated; unleſs the Right be alſo 
to collate, when Plenarty by Collation is plead- 


able. 
Cro. El. 811, Collation never gains the Church; but Uſurpa- 
tion doth, 
Colluſion. 
4 | Olluſion is where an Action is brought againſt 


another by the Agreement of the Defendant ; 
whereupon if the Plaintiff recovers, ſuch Recovery 
is called by Colluſion. 
Stat. Weſtm, In Caſes of Quare Impedit, Aſſiſe, &c. which 
3. e. 32. any Corporation, Cc. brings againſt another, with 
Intent to recover the Land, or Advowſon, for 
which the Writ is brought, in Mortmain; it ſhall 
be inquired of by Law : But in Perſonal Actions, 
Cc. the Colluſion ſhall not be inquired of. There 
are ſeveral Caſes relating to Deeds, &c, made 
by Colluſion and Fraud. 
Vide the Statute of Weſtm. 2. c. 32. which gives 
Remedy, 


Colour, 
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Colour. 


lour is a feigned Matter, which the Defendant 
uſeth in Bar; in which he gives the Flaintift 
a Shew that he hath a good Cauſe, whereas in 
Truth he hath not, but only a Colour for a Cauſe : 
And it is uſed to the end the Determination of the 
Action ſhould be by the Judges, and not the Jury; 
and therefore Colour ought to be Matter in Law, 
or doubtful to the Jury. 
Where the Defendant juſtifies by Title, in Treſ- 1 Rep. 79. 
paſs, or Aſſiſe, if he do not give the Plaintiff Co- 108. 
jour, his Plea amounts only to Not- Guilty; If the Cro. Jae. 122. 
Defendant hath Title, he is not Guilty. Colour 
fhould be ſuck as is good Colour of Title, and yet 
is not any Title: And it ought to have Continuance; 
as in Caſe of a Demiſe for Life, the Party commit- 
ting a Treſpaſs, is to be alive, and not dead. It 10 Rep. 90, 
ſhould be ſuch Colour, that if effectual, would 91. | 
maintain and defend the Action. And why Co- 
lour is given in Treſpaſs, is for that the Defendant's 
Plea may not amount to the general Iſſue. 
If a Man pleads a Diſcent in Bar, which binds 10 Rep. 91. 


the Poſſeſſion, he muſt give Colour; but if it binds Lutw. 1348. 


the Right, no Colour need be given. He who + 
juſtifies for Tithes, ſhall not give Colour; where 12 E. 4. 16. 
the Defendant juſtifies as Servant, no Colour 1s to 

be given the Plaintiff ; And when the Defendant 

entitles himſelf by the Plaintiff, no Colour is al- 


lowed. N 
When the Defendant doth not make a ſpecial Ti- Cro. El. 76. 


tle to himſelf, or any other, he ought to give Co- 
Jour ; but not, when he plcads a general Plea, or a 


Freehold. : N 
If a Man pleads to the Writ, or Action of the 


Writ, no Colour ought to be given. 


Combat, See Battail. 
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| Commandinent, 


 C'Ommandment is taken in divers Significations 3 
but moſt commonly for the Offence of him that 
wills another to do any thing contrary to Law, as 
to commit Murder, Theft, &c. Alſo it ſignifies the 
Act of a Servant, in any lawful Buſineſs, by the ex- 
preſs Authority of the Maſter. 
He that commandeth any one to do an unlawful 
AR, 1s acceſſary to it, and all the Conſequences ; if 
| executed in the ſame Manner, as commanded. But 
2 Inſt, 182. if the Execution varies from the Command, or in 
H. P. C. 117, the Nature of the Offence ; or if the Commanderrevoke 
the Command, he ſhall not be acceſſary. Though 
Dalt. 395, if a Command be to poiſon a Perſon, and the Per- 
596, ſon commanded ſhoots him, Cc. being the ſame Fe- 
lony in Subſtance, the Commander is acceſſary. 
3 8 4. W. To command or counſel any one to commit Bur- 
& M. 9. glary, is Felony excluded of Clergy. Servants, Cc. 
H. P. C. 66. are not to be excuſed for committing any Crime, 
when they act by Command of their Maſters, who 
have no Power oyer them to give ſuch Command. 
Kel. 13. In Treſpaſs, &c. the Maſter ſhall be charged cri- 
minally for the Act of the Servant, done by his 
Dr. & Stud. Command : But if a Maſter commands his Servant 
( C. 42. to diſtrain, and he abuſe the Diſtreſs, the Servant 
| Kutch. 372. only thall anſwer it. | 
| Dr. & Stud: What comes within the Compaſs of a Servant's 
Bufineſs, the Maſter ſhall be charged with, as of his 
3 ; and ſhall alſo have Remedy againſt 
others. 
1 Inſt. 258. When a Man commanded to do any thing, 
$ Rep. 85. does leſs than commanded, the Act is void; but 
when he does more, it may be good for what 
warranted, This is in civil Caſes, "4: 


3 Inft. 51, 57. 
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(Onmendan is the holding a void Benefice, com- 

mended to the Care of a Clerk, till it can be 

ſupplied with a Paſtor : And where any ſpiritual 4 Inſt. 356, 
Perſon is made a Biſhop, all his ſpiritual Promotions, 

are void upon his Conſecration. 

The King, by ſpecial Diſpenſation, may prevent the Cro. El. 52). 
Avoidances of Benefices, on Promotions to Digni- 
ties; and licence the Perſons promoted to retain 
them : As the King 1s the means of theſe Avoidances, 
and the Preſentations thereon belong to him, he of- 
ten upon the Creation of Biſhops, grants to them to 
hold their Benefices in Commend am. 

And a Commendam may be Temporary; for ſix, or 3 Lev. 381. 
twelve Months, two, or three Years, Cc. Or it may Show. Rep. 
be Perpetual, during Life; when 'tis equal to 4 4. 

a Preſentation, without Inftitution or Induction. - 

The Commendam Retinere, granted on the King's Man- 3 Lev. 381. 
date to the Archbiſhop, expreſſing his Conſent, con- 

tinues the Incumbency ; ſo that there is no Occaſion Dav. 68, 79. 
for Inſtitution. 

This Commend am Retinere, muſt be obtain'd before Hob. 155. 
Conſecration. Then there is a Commendam Recipere, 
to take de novo, a Promotion in the Biſhop's Gift, 
or of ſome other Patron ; which muſt be for Life. 

The Nature of Commendams, ſee more where here Day, 79, &c. 
referred to; And there is a great deal of Learning on Latch. 31, 
that Head. 333- 

\ Vaugh. 18. 


Commiſſion of Rebellion, 


HIS is a Writ or Commiſſion, when a Per- 

ſon after Proclamation made by the Sheriff, 
upon a Proceſs out of Chancery, under Penalty of 
his Allegiance to preſent himſelf to the Court by a 
Day certain, makes Default in his Appearance. 

And this Commiſſion 1s directed to certain Per- Terms de 
ſcns, to the End they may apprehend the Party, or Ley. 144. 
cauſe him to he apprehended as a Rebel and Con- 
temner of the King's Laws, whereſoever found with- 

in 
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Prat. Attor. 
199, &c. 


x Inſt, 122. 


4 Rep. 37. 


2 Saund. 32). 


Plowd. 161. 
4 Rep. 30. 


8 Rep. 78. 


1 Roll. Abr. 
397, 398. 


6 Rep. 60. 
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in the Kingdom, and bring or cauſe him to be brought 
to the Court on a Day therein aſſign d. 
If a Defendant in Chancery doth not appear, be- 
ing ſerv'd with a Subpena to anſwer, on Affidavit of 
the Service, Attachment ſhall iſſue againſt him; And 
on Non eſt Inventus return d, Attachment with Pro- 
clamation ; And then Commiſſion of Rebellion, on 
which he may be apprehended and committed to the 
Fleet Priſon, Cc. 


Commons. 


$4) 2 
Ommon is a Profit that a Man hath in the Land 
of another, uſually in common with others: 
Or it is a Right which a Perſon hath to put his Cat- 
tle to paſture into Ground that is not his own. 
There are four kinds of Common, viz. Common 
Appendant, Common Appurtenant, Common in 
Groſs, and Common of Vicinage : The firſt, Appen- 
dant, is a Right belonging to a Man's arable Land, 
of putting Bealts commonable into another's Ground; 
the ſecond, Common Appurtenant, is belonging to 
an Eſtate, for all manner of Beaſts, commonable, or 
not commonable ; the third, Common in Groſs, is 
a Liberty of Commoning convey d, without Land, 
by Deed, or gain d by Uſage Time out of Mind; 
And the fourth, Common of Vicinage, or Neigh- 
bourhood, is where the Tenants of two Lords, have 
uſcd Time out of Mind to have Common promiſ- 
couſly in both Lordſhips, lying together and open to 
one other. 
Socage Lands, being held by Service of the Plough, 
the Tenants to whom granted, had originally Com- 
mon in the Lords Waſtes, tor Cattle which plough'd 


and manured his Land ; from whence aroſe Common 


Appendant, and for Advancement of Tillage. The 
commonable Beaſts, are thoſe employd in the 
Plough, as Horſes, Oxen, and Kine; and Sheep, to 
compolt the Land, It is appendant only to antient 
arable Land; not a Houſe, Paſture, &c. And may 
be all the Year, or for a certain Time ; or for a cer- 
tain Number of Beaſts, Cc. by Uſage ; But a Man 

may 
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may put in only his own Beaſts, and thoſe he hires 
to till the Land. It is of common Right, and not 
preſcrib'd for. 

Common Appurtenant, may be to a Houſe, Pa- 4 Rep. 37. 
ſture, Cc. And ought to be preſcribed for, as. againſt 
Common Right: Hogs, Goats, Cc. uncommonable 1 Inſt. 122. 
Cattle, are appurtenant ; though a Man cannot put 
in the Beaſts of another, without being a Tteſpaſſer: 1 Roll. 398. 
This Common may be created by Grant at this Day ; 
but Common Appendant cannot. Common Appen- Plowd. 161. 
dant, by Ulage, (being in its Nature without Num- 
ber) may be limited, as to the Beaſts; Common Ap- 
purtenant mult always be for thoſe Levant and 
Couchant, and may be Sans Number, 

Lords of Manors may depaſture in Commons, 1 Inſt. 122. 
where their Tenants put in Cattle; And a Preſcrip- 1 Roll. Abr. 
tion to exclude the Lord, is againſt Law. If he 396. 
grants Common Sans Number, there muſt be ſuffi— 
cient Common left for his own Beaſts. The Lord 1 Saund. 345. 
may diftrain, where the Common is ſurcharged ; 

And bring Action of Treſpaſs, for any, Trelpals 

done in the Common. And the Lord may Approve 9 Rep. 113. 
againſt his Tenants, (viz.) inclole Part of the Waſte, 20 H. 3. 4. 
Oc, leaving Common ſufficient ; and Neighbours as 13 E. i. 46. 
well as Tenants claiming Common of Paſture, ſhall 

be bound by it: If Incloſures are thrown down by Danv. 808, 
Perſons unknown, the Town adjoining, ſhall be di- 

ſtrain d to make it good. A Tenant may approve, 2 Inſt. 476. 
where the Lord hath Common in the Tenant's 

Ground. And a Lord may make a Pond on the 3 Inſt. 204. 
Common. 

Commoners may break down Incloſures, if the 2 Inſt. 88. 
Lord encloſes on the Common, and leaves uot ſuffi- 
cient ; they may put in their Cattle, tho the Lord! Roll. Abr. 
ploughs and ſows the Land: But if he make a War- * 
ren, they may not kill the Conies; but are to have 1 Roll. go, 
Action for the Damage. It the Lord ſurcharges the 495: 
Common, they are not to diſtrain his Beaſts, but F. N. K 125. 
to have Action: And the Lord may agiſt Cattle of 
a Stranger. A Commoner may diſtrain Beaſts put 9 Rep. 112, 
in by a Stranger; or every Commoner bring 113. 

Action of the Cale. If any Commoner incloſes or 
builds on the Common, every Commoner hath 
Action for the Damage, Where Turt is taken away 1 Roll. Abr. 
| from $9, 398. 
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from the Common, the Lord only has Action; but 

the Commoners may bring Action for Entring on 

2 Leon. 201. and injuring the Common: A Commoner 1s not 

2 Mod. 6, 7. to have Action for Treſpaſs, only whereby he loſeth 
his Common, 

Common Appendant, may be to common in a Field 

Yelv. 185. after the Corn is ſever d, till reſown. So it may be 

to have Common in a Meadow, after the Hay car- 

17 E. 3. 26, ried till Candlemas, &c. A Man may preſcribe to 

have Common Appurtenant, for all manner of Cat- 

25 Aſſ. 8. tle, at every Seaſon in the Year. A Cuſtom for In- 

habitants of a Town to preſcribe for Common, is 

Cro, El. 262. ſaid to be illegal and void. Where there are two 

Vi.lls in Common, the Commoner mult put his Cat- 

tle into that Common belonging to his own Vill, 

7 Rep. 5. and not the other: And if one Lord encloſes, the 

other Vill cannot then common, But though the 

4 Rep. 38. Common of Vicinage is gone, common Appendant 

2 Mod. 6. remains, The Lord of the Soil of the Common, may 

ſurcharge, Cc. an Overplus of the Common. A 

2Mod.65,66, Commoner may abate Hedges erected on the Com- 

mon; but he cannot cut Buſhes, Cc. unleſs by Pre- 

Godb. 182. ſcription. And if he makes any thing de novo in 

the Land, he is a Treſpaſſer, He can do nothing to 

1 Brownl, impair the Common; but may reform a Thing a- 

208, ' buted, fill up Holes, dig down Mole- hills, G c. It's 

faid a Lord may not dig Pits for Grayel, or Coal ; 

I Sid. 106. 2— of Approvement being only by In- 

| cloſure. 

1 Lill. 2822 A Common of late Times erected, is done by 

2 Inſt. 740, Dced. New erected Cottages, though they have four 

Acres of Ground laid to them, ought not to have 

Common in the Waſte, A Man who hath Common 

for twenty Beaſts, releaſes his Common for ten Beaſts, 

Cro. El. 594- the Reſidue remains; but if he himſelf purchaſe 

Part of the Land, wherein he hath Common, the 

Chanc. Rep. whole Common 1s gone. Upon Agreement to en- 

48. | cloſe a Common, a Party having Intereſt, not privy 

to the Agreement, will not be bound; but one or 

two wiltul Perſons, ſhall not hinder the Publick 


Good. 
32 H. 8. c. 13. By Statute, Commons are to be driven yearly, at 
Mic haelmas, &c. Infected Horſes not to be — 


The Common Law Common-Placed, 109 


Commons, under Penalties ; and Stone Horſes put in 
above two Years old, are to be fifteen Hands high, 
(except in the Fen-Grounds of Cambridgeſhire, &c. and 
there thirteen Hands) on Pain of Seizure, &c. 

Conſent of the major Part of Commoners, to bind 
the reſt. Vide By-Laws. 


Common of Piſcary, Eſtovers, &c. 


Eſides Common of Paſture, there are Common of 
Piſcary, Turbary, Eſtovers, &'c. Common of 
Piſcary, is a Liberty of Fiſhing in another Man's 
Water : Common of Turbary, 1s a Licence to dig 


Turf upon the Ground of another, or in the Lord's 


Waſte: And Common of Eſtovers, is a Right of 
taking Wood out of another Man's Woods, tor 
Houſe-bote, Plough: bote, and Hay- bote. 

Common of Piſcary, to exclude the Owner, is 1 Inſt. 122. 
againſt Law: But a Man may preſcribe to a ſeparate 5 Rep. 34. 
Right of Fiſhing, in a Water, and the Owner of the 
Soil be excluded. For a Man may grant the Water, 1 Saund. 251, 
without paſſing the Soil ; and a particular Right of 
Fiſhing, without granting the Soil, or the Water. 

Erecting Wears is unlawful ; but a Man may make 1 Inſt. , 
Fiſh-Ponds, &c. in his own Ground. Common of Tur- 

bary, is appendant or appurtenant to an Houſe, 

wherein the Turfs dug are to be burnt ; not to 

Lands : It cannot exclude the Owner of the Sail ; 4 Rep. 37. 
nor doth it give any Right to the Land, Trees, 1 Inſt. 4. 
Mines, Cc. Though there may be a Common or Li- 

berty of digging Coals, Gravel, Cc. 

As to Common of Eſtovers, Houſe-bote, is a Terms de 
Right of taking Timber to repair the Houſe, or burn Ley 396, 
in the Houle z but then it is called Fire- bote. 387, 388. 
Plough: bote, is a Right of taking Wood to repair 
Ploughs, Carts, Harrows, make Rakes, Oc. And 
Hay-bote or Hedge- bote, is a Right of taking Wood 
to repair Hedges, Gates, and Encloſures. If the 
Tenant take more Houſe-bote than neceſſary, Cc. he 
may be puniſhd for Waſte : But what Botes are 
needful, he may take although not mentioncd in his 


Leaſe. 
1 When 


110 
4 Rep. 87, 
88. 


4 Leon. 383. 


4 Rep. 8 7. 


Cro. Jac. 25. 


1 Inſt. 41. 


Terms de 
Ley. 147. 


1 Inſt. 56. 
2 Inſt. 669. 
1 Inſt. 54, 
88, 197, 79, 
92. 142. 

2 Inſt. 56. 

1 Inſt, 282, 
115. 


Lit. 378. 
Dr. & Stud. 
c. 8. 
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When a Houſe has Eſtovers appendant or appur- 
tenant, and the ſame is overthrown by Wind, Cc. 
If the Owner rebuilds it in the fame Place and man- 
ner as before, his Eſtovers ſhall have Continuance, 
And if he alters the Rooms and Chambers, without 
making new Chimneys, Preſcription for Eſtovers con- 
tinues; but if he make new Chimneys, he cannot 
ſpend any Eſtovers in ſuch new Chimneys, 

In all Cafes when the Alterations to a Houſe do 
no Prejudice to the Owner of the Land, the Eſtovers 
remain, And a Man ſeiſed in Fee of a Houſe and 
Land, preſcribing to have Eftovers to repair and 
build a new upon the Land, has been held a good 
Preſcription. 

Tenants for Life, may take upon the Land de- 
miſed reatonable Ettovers ; except reſtrained by ſpe- 
cial Covenant : And every Tenant for Years, hath 
three kinds of Eſtovers incident to his Eſtate, 


Common Law. 


15 HE Common Law, is grounded upon the 
General Cuſtoms of the Realm; And includes 
in it, the Law of Nature, or of Reaſon, the Law of 
God, and the Principles and Maxims of the Law. 
It is alſo taken for the Law of this Kingdom, ſim- 
ply without any other Laws; for ſuch Laws as were 
— y holden, before any Statute was made to alter 
them : And for the King's Courts of Juſtice, called 
the Common Law Courts. 

And the Common Law, is the Perfection of Rea- 
ſon ; it always intends the beſt ; hath a Delight in 
giving Remedy ; never doth wrong ; it favoureth 
Life and Liberty ; provides a Remedy for Evils ; 
forceth no one to that which is inggoſſible ; reipects 
the Order of Nature ; it is Common Right; the 
Subject's Birth-Right ; And cannot be changed, or 
abrogated but by Act of Parliament. | 

What is annexed to any Thing by Law, is ſtronger 
than it made by Writing : And the Maxims or 
Grounds of the Law, are of the ſame Force as Acts 
of Parliament. 


\ ide Statute Law. 


Con:- 


The Common Law Common-Placed, 111 


Common Pleas. 


Ommon Pleas is one of the King's Courts held 4 Inſt. 100, 
in Weſtminſter-Hall, or other certain Pace, Co- 99, 118. 
ram Fuſticiariis apud Weſtmonaſterium , 8c. It's 
Jurisdietion is general, and extends throughout 
England; And all Civil Cauſes, Real, Perſonal, or 
Mix d, are here brought and determined. It ſeems 
to have been the only Court for real Cauſes; and Forteſcc.50, 
in perional and mixd Actions, it hath a concur» 51+ 
rent utisdiction with the King's Bench; But it 
hath 10 Cognizance of Pleas of the Crown; and 
regularly this Court cannot hold Plea ' in any 
Action Real, Perſonal, or Mix'd, but by Writ out of 
Chancery, returnable in this Court; unleis it be by 
Bill for or againſt an Officer, or other privileged 
Perſon of the Court. 

This Court may grant Prohibitions without Writ, 
to keep Temporal and Eccleſiaſtical Courts within 
due Bounds. And hither Suits are remov'd out of 
inferior Courts, by divers Writs. 

By Statute the Common Pleas is not to follow g H. 3. e. 11. 
the Court, but to be held at ſome Place certain: | 
Nor to be removed without Warning, by Adjourn- 2 E. 3. c. 11. 
ment, 

; 1 2 Times Common Pleas were holden 
in B. K. | 


Conclufion, 


6 is a Term in the Law, uſed where a 
Man by his own Act upon Record, hath 
charged himſelf with any Duty or other Thing, 
or confeſsd any Matter, whereby he ſhall be con- 
cluded. 

If a Sherift upon a Capias, returns that he hath Terms de 
taken the Body, and at the Day of Return of the Ley, 153. 
Writ, bath not the Pody in Court, by reaſon of | 
an 1 * by the Return, the Sheriff hath con- 
cluded himielt from his Plea, and ſhall be Dy - £ 

n 
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And if on Ca. ſa. the Plaintiff may have Aion of 
Eicape againſt the Sheriff. : AY 
2 Lill. 338, A Man is concluded from pleading a Thing af> 
terwards, which he might have pleaded at firſt : As 
if a Min have a Releaie, and Action is brought a- 
gainſt him; he cannot, after pleading the general Iſ- 
| ſue, make uſe of this Releaſe. 
Inſtit. Legal. Alſo this Word Concluſion, is taken in another 
437. Senſe, for the End of any Plea, &c. And each 
Plea ought to have its proper Concluſion ; as a Plea 
to the Writ, to conclude to the Writ ; Plea in Bar, 
to conclude to the Action; An Eſtoppel, to rely on 
the Eſtoppel, Cc. 
Cuncluſion of Plea in Bar, And this he is . 
to affirm ; other Pleas, And on this he puts him ſelf 
upon the Country. 


Concoꝛd. 


r is the Agreement between Parties that 
intend to levy a Fine of Lands, how and in 
+ Weſt, Set, What manner the Lands ſhall be paſſed from the 
30, Party as levies it to the other : It 1s the Founda- 
tion and Subſtance of the Eine, beginning Et est 
Concordia talis Scilt. &c. of which more is 1aid un- 
der Title Fines. 
Concord is alſo an Agreement made upon any 
Plowd. 5. 6. 8. Treſpaſs committed between two or more; wherein 
there is a Difference between Concord executed, and 
Concord exccutory ; for the one will bind, but the 
other not. 
Vide more of Concord, Accord. 


Con» 
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Conditions, 


Condition is a Reſtraint annex d to a Thing; 

or when any Thing is referred to an uncertain 
Chance, which may happen or not happen : And may 
be to any Eſtate, whether in Fee-ſimple, Fee-tail, 
for Life, or Years, 

There are two Sorts of Conditions, Condition in 
Deed, and in Law; Condition in Deed, is where it 
is expreſſed by Words, as where a Man makes a Leaſe 1 Inſt. 26r, 
for Years, reſerving Rent, with Condition of 325, &c. 
Re-entry, on 1 And Condition in Law, - 
is that which the Law implics, without expreſs 
Words in the Deed ; as when a Man grants an Of- 
fice to another for Life, the Law implies a Condi- 
tion that if he do not his Duty, the Grantor ſhall 
diſcharge him, Cc. Conditions are alſo precedent, 
or going before the Eſtate; or ate ſubſequent, and 
follow the Eſtate. A Condition precedent, gains the 8 Rep. 44 
Thing or Eſtate upon Condition, by Performance of 
it : An Eſtate is made to a Man for Life, upon Con- 
dition that if he pays ſuch a Sum ſuch a Day, he 
ſhall have Fee; this Condition precedes the Eſtate 
in Fee, and on performing it, the Leſſee ſhall have 
Fee-ſ1mple. A Condition ſubſequent, keeps and Terms de 
continues the Eſtate by Performance thereof : A Man Ley. 
grants his Manor to another jn Fee, upon Condition 
that the Grantce ſhall pay to him at ſuch a Day 
ſuch a Sum, or that the Eſtate ſhall ceaſe ; here the 
Condition is ſubſequent to the Eſtate, and upon Per- 
formance of it, keeps and preſerves the ſame. Con- 
ditions are likewiſe Affirmative, for doing, Nega- Co, Lit. 401, 
tive, for not doing, Collateral, Inherent, Reſtrictive, 
Compulſory, Copulative, or Disjunctive. 

Conditions are good to enlarge, or limit Eſtates; 1 Rep. 83. 
and Conditions to create Eſtates, ſhall be favourably 
conſtrued ; but otherwiſe, if to deſtroy or reſtrain 
an Eſtate, A Feoffment upon Condition, that the Hob. 13, 261. 
Feoffee (hall not alien, is void : But if Condition is | 
that Tenant in Tail, ſhall not alien in Fee, & c. or 
Tenant for Lite or Years, alien during the Term ; 


theſe Conditions are good. Condition to reſtrain a 5 
on 8 I - | Man 10 Rep. 39. 


- 
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1 Ipſt. 222, 
223. 


1 Inſt, 218. 


1 Inſt. 215, 
255. 


Lit. 378, 379. 


1 Inſt. 223, 
206, 225. 


Lit. 374- 
4 Rep. 120. 


Dyer 6. 131. 
1 Inſt. 214, 
215. 
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Man from doing that which is incident to his Eſtates 
as Tenant in Tail from ſuffering a Recovery, Cc. 
is void, Where the Reverſion of an Eſtate is in the 
Donor, he may reſtrain an Alienation, by Condition; 
And in other Caſes, Condition not to alien to a 
particular Perſon, Cc. may be a good Reſtraining 
Condition, 

Some Conditions make the Eſtate, whereunto they 
are annexed, voidable, by Entry or Claim; and ſome 
make the Eſtate void without it: And regularly 
where one would have Benefit of a Condition, if he 
may enter, he muſt do it. In a Leaſe for Life, Cc. 
if the Leſſee make a greater Eſtate, the Leſſor may 
enter: This is by Condition in Law; and by this 
Condition, Tenants are not to commit Waſte ; Keep- 
ers of Parks, to kill Deer, &c. without Warrant, 
which is a Forfeiture of their Office. 

A Condition that would take away the whole 
Effect of a Grant, is void; and fo it is if it be 
contrary to the expreſs Words of it. What is pro- 
hibited by Law, may be prohibited by Deed ; but a 
Condition againſt Law, is void. None ſhall defeat 
any Eltate of Freehold upon Condition, without 
ſhewing the Condition ; otherwiſe of Chattels. He 
that taketh in Remainder is bound by Condition in 
a Deed, though he doth not ſeal it. A Condi- 
_ may be apportioned, by Act of Law, or of the 

eſſee. 

A Condition cannot be made but on the Part of the 
Leſſor, Donor, Cc. No Man may annex a Condi- 
tion to an Eltate, but he that doth create it ; nor can 


reſerve Power of Re- entry, on Breach of a Condi- 


 Plowd. 175. 


32 H. 8. 34. 
Lit. Rep. 1z8. 


2 Rep. 50 


7 Inh214. 


it be the Word of the Feoffor, Leſſor, & c. A Leaſe 


tion, to any other but himfelf, his Heirs, Executors, 
Sc. Parties and Privies, in Right and Repreſentation. 
Privies in Law, Grantecs of Reverſions, Gc. to have 
no Advamage by it. But by Statute, Grantees of 
Reverſions, may take Advantage of Conditions a- 
gainlt Leſſces, as the Leſſors, Cc. 

Conditions run with the Eſtate, and bind in 
whomloever's Hands they come. They regularly fol- 
low the Habendum in a Deed, but are good in Law 
in any other Place. A Proviſo, makes a Condition, 
if it docs not depend upon another Sentence; and if 


for 
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for Life on Condition, being a Freehold, cannot 

ceaſe without Entry ; but in caſe of Leaſe for Years, 

on Breach of the Condition, the Leaſe is void ip/o 

fatto without Entry, If a Leaſe is that on Breach of Dali ſ 114. 
the Condition, the Term to ceaſe ; the Term is end- Cro. Car. 511 
ed, without Entry; but otherwiſe, where the Words 3 Rep. 64. 

are that the Leaſe ſhall be void. 

Conditions repugnant, impoſſible, G. are void. 1 Inſt. 206. 
And if they go before the Eſtate, the Eſtate and 9 Rep. 128. 
Condition are void; but if to follow the Eſtate, the 

Eltate is abſolute, and the Condition void. But if 2 Md. 20g. 
at the Time of Entring into a Condition, a Thing 

be poſſible to be done, and is afterwards impoſſible 

by the Act of God, the Eſtate of a Feoffee (by Li- 

very) ſhall not be avoided. And when a Condition Cro. El. 780. 
is of two Parts, one poſſible, and the other not ; 

it is a good Condition for performing that Part 


; which 1s poſſible. 

But if a Condition is of two Parts, and one of 5 Rep. 22, 

. them becomes impoſſible by the Act of God, the Per- 

- ſon bound is not obliged to perform the other Part. 

8 

e Confeſſion. 

1 he. 

N R is where a Priſoner indicted of Felony, 

e and brought to the Bar to be arraigned, con- 
feſſes the Offence and the Indictment to be true: And 

Cc on this Confeſſion of the Fact, the Court hath no- 

— thing to do but proceed to Judgment againſt him. 

n 


The Confeſſion may be received, and Plea Not 1 Kel. 11. 
— guilty withdrawn : But there js a Confeſſion indi- 

8, rectly implied, as well as directly expreſs; as where Lamb. B. 4. 
n. the Defendant, in a Caſe not Capital, doth not di- c. 9. 

4 rectly own himſelf Guilty of the Crime, but by 

of ſubmitting to a Fine owns his Guilt, whereupon the 


a- udge may accept of his Submiſſion to the King's 

| leaſure. | 

IN Confeſſion is ſtronger than Conviction by Verdict; Terms de 
l it is the beſt Satisfaction to condemn an Offender, Ley. 158. 
w ſo as it proceeds freely, without any Menace, or \ 

n, Force, when it ought not to be recorded; and ſome- 

if times in Pity to Offenders, Julge have refus'd to 

iſe 2 record 
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50. 
3 Inſt. 129. 


H. P. C. 192. 


Finch 387. 


1 Inſt. 295, 


301. 
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record a Confeſſion, but have let them have the Li- 
berty of Trial, to be found by the Jury. 

There is another kind of Confeſſion, when the 
Prifoner before Plea pleaded confeſſes the Indictment, 
and the Offence committed, and then becomes an 
Approver or Accuſer of others concern'd with him; 
and if they are convicted, he ſhall be pardoned, 

Confeſſion is alſo a Plea in Civil Caſes, where the 
Defendant confeſſes the Plaintiff's Action to be good: 
And Judgment in theſe Caſes may be given, Cc. 


Confirmation, 


8 is a Conveyance of an Eſtate, from 
one Man to another; whereby a voidable Eſtate 
is made unavoidable: Or it is where one havin 
Right to Lands, makes a Deed to another who hat 
the Poſſeſſion of them, to enlarge his Eſtate, or make 
his Poſſeſſion perfect. 

The Confirmor muſt have a larger Eſtate in the 
Lands than the Confirmee; and be in Poſſeſſion of 
the Eſtate, or the Right. And Confirmation, may be 
for perfecting an Eſtate, increaſing, or diminiſhing : 
Perfecting, by making a conditional Eftate abſolute; 
Increaſing, as where an Eſtate for Years, is made 
Leaſe for Life, &c. And diminiſhing, by confirm- 
ing an Eſtate of a Tenant, at leſſer Rent. 

Confirmation is in Nature of a Releaſe: And in 
a Deed of Confirmation, it is good to recite the 
Eſtate of the Tenant, the Eſtate of him that is to 
confirm, and to mention the Conſideration, The 
Words Ratify and Confirm, are commonly made uſe 
of; but the Words Give, Grant, Demiſe, Cc. 
may enure as a Confirmation, by Implication of Law, 
Though Confirmation makes a voidable Eſtate good, 
it cannot operate upon an Eſtate void, or determined. 

Leaſes for Vears, may be confirmed for Part of 
the Term, or Part of the Land, Cc. But an Eſtate 
of Freehold, cannot be confirmed for Part of the 
Eſtate, being entire: If a Leaſe for twenty Years be 
confumed generally, for tea Years, this is a good 

on- 
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Confirmation of the Whole. Contra, if the Land 
particularly confirmed to the Leſſee for ten Vears. 

If Tenant for Life, grant a Rent- Charge, Cc. to Lit. 529. 
one and his Heirs, he in Reverſion is to confirm it; 
otherwiſe tis good only for the Life of Tenant for Life. 

Grants and Leaſes of Biſhops, (not warranted by the , Inſt. 301 
Statute 32 H. 8.) muſt be confirmed by Dean and 300, 29. 
Chapter; Grants and Leaſes of Parſons, Cc. by 

Patron and Ordinary. Leaſes confirm'd by Dean and 
Chapter, not warranted by the 32 H. 8. may be 
voidable. | | 


Vide Leaſes, Sc. 


Conge d Ellire. 


CO. dEſlire is the King's Licence to a Dean and 
Chapter to proceed to the Election of a Biſhop, 
when any Biſhoprick becomes vacant. | 

The King, as Sovereign Patron of all Biſhopricks, Terms de 
Cc. had of ancient Time the Diſpoſition of all Ec- Ley. 162. 
cleſiaſtical Dignities, and firſt inveſted them per Ba- 
culum & annulum, and afterwards by Letters Patents; 3 E. 1. 
and then gave Authority to others to make Election, 25 E. 3. 
by Conge d Eſlire, Cc. which hath been confirmed by 
Waal by ths s Man is to be preſented 

nd by this Statute, no Man is to be preſented to 25 Hl. 8. c. 20, 

the See of Rome, for the Dignity of a Biſhop, G . 
but Election to be by the King's Conge d Eſlire, or 
Licence to elect the Perſon named by the King: 
And if the Dean and Chapter fail to make Election, 
the King to nominate, Cc. by Letters Patent. 

The Dean and Chapter not doing it in twenty 
Days, incur a Præmunire. 


13 Cont: 


1 Jac. I, c. 12. 
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Conjuration. 


e e is commonly uſed for a perſonal 
Conference with the Devil, or an evil Spirit, to 
know any Secret, or effect any Purpoſe. 

Perſons convict of Invocation of evil Spirits, or 
conſulting or covenanting with. any ſuch ; or who 
take up any dead Perſon, to be uſed in Witchcraft; 
or uſe any Witchcraft, and kill or lame any Perſon, 
Cc. are guilty of Felony : And Undertaking by 
Witchcraft to tell where Treaſure, or Goods loſt, 
may be found ; or provoking any Perſon to unlawful 


Love; doing any Thing. whereby Cattle ſhall be 


3 Inſt. 45. 
H. P. C. 6, 7. 


7 Toft. 271, 
1 Rep. 176, 


1 Levy. 55. 


Plowd. 302. 


2 Roll, Abr. 
783. 


1 Rep. 82. 


deſtroy d or hurt, Cc. ſhall, ſuffer one Year's Impri- 
ſonment, and ſtand in the Pillory, Cc. for the firſt 
A and for the ſecond Offence, ſuffer as Fe- 
Ons. | | 

One muſt aRually accompliſh the Miſchief, to be 
within the Clauſe of Killing, Gc. But if a Spirit 
doth not actually appear, upon Invocation ; or if a 
dead Perſon, or Part of it, be taken up to be uſed, 
and not actually uſed, theſe are within the Sta- 
ute. 


Conſiderations. 


Onſideration is the material Part of Deeds or 
Contracts, without which they ſhall not be 
binding, | 
There is Conſideration of Nature, Blood, &c. and 
valuable Conſideration : Conſiderations of Natural 
Love, Affection, Cc. are good to raiſe Ules to a 
Man's ＋ But if the Uſes are to a Stranger, it 
muſt be for Money, or other valuable Conſideration. 
And the Law does not allow any trifling Conſidera- 
tion, as old Acquaintance, &'c. If a Man indebted 
to others, in Conſideration of natural Affection, 
grants all his Goods or Lands to his Son; it ſhall be 


traudulent within the Statute 13 Eſix. 


ic 


| 
| 
| 
| 
| 
2] 
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If a Deed of Feoffment be made of Lands, and no 1 Lil. Reg. 
Conſideration expreſſed in the Deed ; or a Fine and 299- 
Recovery paſs d; it ſhall be intended in Truſt, and 
to the ule of the Feoffor or Conuſor. A Conſidera- 
tion altogether paſt, is not good. On Bargain Hob. 126. 
and Sale of Lands, a valuable Conſideration mult be | 
given, or ſaid to be given; but though no Money 1 Rep. 176. 


be really paid, the Bargain and Sale may be good, 11 Rep. 25. 


and no Averment will lie againſt what is expreſsly 
affirmed in the Deed, If Money be paid, and not Dyer 169. 
expreſſed in the Deed, the Bargainee may aver the 
Conſideration ; and being proved, the Bargain will 


be good. | 


By Style's Reports, if a Deed expreſs a Conſideration Style 570. 
Money, upon a Purchaſe, this will be no Proof 

upon a Trial that the Money was actually paid; 
but it is to be made out by Witneſſes. | 

A Sale can never be without a valuable Conſide- Noy Max.$7. 
ration; but a Gift may. One may ſell his Freedom, 
and Privilege, for a Conſideration ; which intends a 1 Lill. 297. 
full Recompence. 
Aſumpſit lies not upon an illegal Conſideration ; 2 Lev. 161. 
it mult be lawful. 


Conſpiracy, 


(ey is where two or more Perſons mali- 

ciouſly conſpire to indict any one falſely ot Fe- 

lony, or other Crime, Treſpaſs, &c. Who after Ac- P. N. B. 114. 
quittal, ſhall have a Writ of Conſpiracy. ; 

Likewiſe Action of the Caſe will lie for procuring Cro.Jac.358, 
one to be indicted of Felony, or Treaſon : But it 15. 
muſt be done 8 and the Words falſo & 
malitioſe are neceſſary in Declarations; and the In- Danv. 208 
dictment preferr'd maliciouſſy is to contain Matter 213. 
of Slander, as well as Crime, for the Action to lie: Raym. 180. 
And if the Grand Jury do not find the Bill, the ; Mad. 410. 
Party not being damnified, no Action lies. 

If a Man hath good Cauſe of Suſpicion that a 1 Roll. Rep. 
Perſon is guilty of Felony, and cauſes him to be 1n- 438. 
dicted in Proſecution of Juſtice, though no Felony 
was committed, Action will not lie. But probable 
Cauſe will not excuſe a Man tor indicting another 
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3 Mod. 306. of a Treſpaſs, for which Action might be brought; 
wjhen the Indictment will be taken to be mali- 
cious. 
Action of the Caſe lies for a falſe and malicious 
Accuſation of any Crime; And the ſame Damages 
may be recovered as in Writ of Conſpiracy : But it 
muſt appear that there was no Ground for the Accu- 
1 Roll. Abr. ſation. And this Action is moſt commonly brought, 
2p which may be againſt one Perſon, in Nature of 
Jug 2-2 Writ of Conſpiracy z where that Writ doth not lie 
* Jer but againſt- two. Conſpirators may be indicted at 
24 Common Law, though they only conſpire and con- 
federate together, as by Promiſe, Cc. to ſtand by one 
2 Roll. Abr. — But one Conſpirator alone cannot be in- 
8. Icted. iy k | 
«Mod. 40. Writ of Conſpiracy lies on Inditment for a 
23 E. 1. 10. Riot. And by Statute, Conſpiracy to maintain 
Suits and Quarrels, 1s puniſhable. Corporations 
conſpiring to ſell at certain Prizes, diſſolves them. 
2 & 3 E. 6. And Labourers, Artificers, Cc. conſpiring together 
6. 15, concerning their Work or Wages, are liable to the 
Penalty of 10 J. Cc. | 
The Judgment on Writ of Conſpiracy, Cc. is 
Fine, Impritonment, and Damages to the Party ; 
and on Indictment, Fine and Impriſonment. 


Conſtables. 


hp rey are ancient Officers for Preſervation 
of the Peace; and are of two Sorts, High 
Conſtables, and Peity Conſtables, 

4 1n6. 267. High Conſtables, are Conſtables over the whole 
Dalt. Ch. 28. Hundred, uſually choſen and ſworn by the Juſtices 
of Peace, in their Seſſions ; And petty Conſtables, 
are their Aſſiſtants, in each Town, Pariſh or Vill, 
the chooſing of whom properly belongs to the Court- 

Leet; but now they are elected by the Pariſhioner 

and ſworn by a Juſtice of Peace, &c. who may on ju 
Rep. 41. Cauſe remove them. Theſe Conſtables are appointed 
- yearly, and are to be Men of Honeſty, Knowledge, 
$ Mod. 96. and Ability: And if they refuſe to ſerve, — 
| bound over to the Seſſions, and indicted and fined ; 
or fined in the Lect, Tichingmen, are in the Nature 
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of Deputies to petty Conſtables, to execute the Of- 
fice in their Abſence. A Conſtable may make a Sid. 355- 
Deputy; but the Conſtable is anſwerable, and his 
Deputy muſt be ſworn. 1 

The Office of a High Conſtable, conſiſts in theſe 
Particulars ; He is to ſee the Peace kept, apprehend 
Felons, Rioters, Cc. make Hue and Cry, Take Care Dalt. c. 28. 8. 
that the Watch be kept, and the Statutes againſt Va- 
gabonds duly executed; preſent Gaming Houſes, 
Tipling, Drunkenneſs, Bloodſheds, Affrays, Cc. 
Execute Warrants of Juſtices, and make Returns of 
Alehouſe keepers, that fell without Licence, of Per- 
ſons that entertain Inmates, to the Annoyance of a 
Neighbourhood, or likely to be chargeable to the 
Pariſh, the Defaults of petty Conſtables, &c. not Lamb. 123. 
apprehending and - puniſhing Vagabonds, Whores, e 
Nightwalkers, Cc. Defects in Highways, and Bridges, 
common Nuſances, in Streets, Lanes, Cc. Bakers 
ſelling Bread under Weight, Brewers ſelling Beer to 
unlicenſed Alchouſe-keepers, Foreſtallers, Ingroflers 
and Regrators of Victuals, &c. 

The Office of a petty Conſtable, is to keep the 
Peace in the Abſence of the High Conſtable, and 
make Preſentments, at the Aſſizes and Quarter-Sef- Dal 8 
ſeſſions, of every Thing amiſs : And he as Conſerf᷑⸗- 7”: 
vator of the Peace may command Affrayers to keep H p. C. 734. 
the Peace, and depart ; and put thoſe in the Stocks © 35 
Cc. that make any Affray in his Preſence, till he 
can carry them before a ſallice And a Conſtable 
= break into a Houſe, to ſee the Peace kept; 
make freſh Purſuit into another County, &c. He 
may command all Perſons to aſſiſt him, to prevent a 
Breach of the Peace, juſtify beating another, if aſ- 
ſaulted, and if he happen to be killed doing his 
Duty tis Murder. He may, without Warrant from 
a Juſtice, take into his Cuſtody any Perſons whom 
he ſees committing Felony, or a Breach of the 
Peace ; But if it be out of his Sight, where a Perſon 
is ſeiz'd by another, Cc. he may not do it without 1 Lill. 304. 
Warrant. And a Conſtable cannot impriſon a Man, 1 Leon. 32). 
at his Pleaſure; but only ſtay him to bring him be- 


Lamb. 125. 
H. P. C. 92. 


Cro. El. 375. 


fore a Juſtice, to be examined, Cc. 


* ». 


* 1 peity 
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10 Rep. 76. Petty Conſtables are to execute Warrants of Ju- 
3 Cro. 39 ſtices: and they are not bound to go up and down 
2 Inſt. 591. with an Offender, when arreſted, to get Sureties; 
but may keep him, till Sureties come to him. And 
being ſworn Officers, they need not ſhew their War- 
rants, when they come to arreſt any one. It is at 
the Election of the Conſtable to carry an Offender 
before any other juſtice than him who iſſued the 
Warrant, if the Warrant be not ſpecial, to bring 
the Offender before ſuch * 
This is the petty Con 
Mod. Juſt. the Common Law: And by Statutes, his Office re- 
134, 135, Jates to Alehouſes, Arms, Bridges, Carts and Car- 
136, 137, riages, Cattle, Cloth and Clothiers, Cuſtoms, Deer- 
138, 139» fealers, Diſtreſs for Rent, Drunkenneſs, Exciſe, Fiſh 
140, && and Fiſhing, Forcible Entry, Games unlawful, Game, 
Haw kers, Hedgebreakers, Highways, Hue and Cry, 
Inns, Labourers and Servants, Malt, Militia, Or- 
chards, Popiſh Recuſants, Poor, Riots, Robbery, 
Rogues, Vagabonds, Swearing and Curling, Watch 


and Ward, Weights and Meaſures, Cc. Under all 


which Heads, his Buſineſs 18 chiefly in making Com- 
N and levying Penalties, Cc. by Order of 
| uſtices. | 
21 Jae. 1. [t a Conſtable doth not do his Duty, he may be 
* indicted and fined by the Juſtices, Conſtables ſued, 
may plead the general Iſſue, and give the ſpecial 
-— in Evidence, for any Thing done in' their 
Offices, 


5 Rep. 59. 


Contempts. 


Contempt is a Diſobedience to the Rules and Or- 
ders of a Court, which hath Power to puniſh ſuch 
e 

An: Attachment lies in theſe Caſes to bring the Offen- 

+ -— x der in to anſwer the 7 3 and one may be 

committed for Contempt of the Court, where the 


Matter of the Contempt 1s certain, and not doubt- 
ful, and in open Court, or on Affidavit made there- 
Paſch. 24 of, If the Court makes a Rule in Treſpaſs and E- 
Car. 1. jectment, that the Defendant ſhall confeſs Leaſe, 

| ntry 


able's Office and Duty, by 
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Entry and Ouſter, and the Defendant will not do 
it, ſo that the Plaintiff becomes Nonſuit ; on the 1 Lill. 30s. 
Defendant's Refuſal to pay Colts, Attachment of 
Contempt 1s to be granted. 

And in the Courts at Weſtminſter, the Party in Inſt. Legal. 
Contempt appearing, on Attachment iſſued, is to 145. 
enter into a Recognizance to anſwer Interrogato- 
ries, upon which he is to be examined on Oath ; and 
if he do not acquit himfelf, he (hall be fined for 
his Contempt, &c. 

A Man may be impriſoned for a Contempt Cro. El. 689. 
done in Court ; but not for a Contempt out of 
Court, or a private Abuſe. 


023 


Continuando, 


(Oil is the Laying in an Action of Treſ- 
paſs, the Continuance of it: And is uſed when 


the Plaintiff would recorer Damages for ſeveral 
Treſpaſſes, in the ſame Action. 

In one Action of Treſpaſs, Damages for divers Terms de 
Treſpaſſes may be recovered, laying the firſt with a Ley. 
Continuando of the Treſpaſs »ſque, &c. the whole 
Time: And in Treſpaſs, with a Continuando of divers ; Lev. 94. 
Things, if of ſome of thoſe Things there could be 
no Continuando, yet it ſhall. be good for thoſe Things 
for which the continuando could be. 

Continuando is good for Treſpaſs, in breaking a Lutw. 1372. 
Houſe ; and Continuing Poſſeſſion of a Houſe, on 
Entry, 1s a Continuing the Treſpaſs. Every Day's 
Treſpaſs, is a ſeveral Treſpaſs 3 but Continuando may Hill. 7 W. 
not be of Men's Continuing a Treſpaſs Day and B. R. 
Night, when at reſt : But Cattle may continue Treſ- 
paſs, Night and Day, ] 

Writs may be continued on the Roll ; and Cauſes 
on the Records. 


Con⸗ 
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Contracts. 


Ontract is a Bargain between two or more Per- 
ſons, where one Thing is given for another, 


Which is called Quid pro quo And a Contract en- 


Noy Max. 88. 
Aleyn 29+ 


NoyMax.87. 
29Car, 2. C. 3· 


29 Car. 2. 


tred into on good Conſideration, may for good Con- 

ſideration be diſſolved. But a Promiſe, without 

Conſideration, is Nadum Pactum, and void in Law. 
Every Contract implies in it an Aſſumpſit in Law, 


to enſorce the Peformance. Where a Day of Pay- 


ment is limited on a Contract, the Contract binds 
preſently: And where no Day is limited, the Mo- 
ney is to be paid preſently, or the Bargain will 
be void. If Day of Payment be given, there 
one may bring Action, for the Money; and the 
other Trover, for the Thing ſold. Property of a 
Thing fold, by rhe Contract is in the Buyer imme- 
mediately; but regularly it muſt be delivered, before 
Action brought for the Money. 

If in Action brought upon a Contract, the Plain- 
tiff miſtakes the Sum, he fails in his Action; but if 
he brings it on Promiſe in Law, which ariſes from 
the Debt, though he miſtake the Sum, he ſhall 
recover. r | | 
By Statute, no Contract for the Sale of Goods for 101. 
or upwards, ſhall begood, except the Buyer receive Part 
of the Goods fold ; or gives ſomething in Earneſt, to 
bind the Bargain ; or ſome Note thereof be made in 
Writing, ſigned by the Party to be charged with 
the Contract, Cc. But a Shilling or a Penny ac- 
cepted in Earneſt, will make the Contract good. 

And Contracts not to be performed in a Year, are 
to be in Writing, or no Action can be brought 
on them: So that a Contract for Goods under 10 /. 
if not to be delivered in a Year, muſt be in Wri- 
ting, or ſhall be void, though Earneſt given. But 
if no Day is ſet, or the Time is — Sc. they 
may be good. 

All Contracts for the Sale of Lands, are to be in 


Writipg. 
Vide Sale, 


Con⸗ 
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Contribution. 


NOntribution is in two Caſes ; firſt, where 
there are ſeveral Parceners, and he who mar- 
ries the Eldeſt, doth all the Suit, and pays all the 
Services to the Lord, then he ſhall have Writ de 
Contributione facienda againſt the reſt, And the other 
is in caſe of a Statute or Recognizance, where Exe- 
cution is ſued againſt the Heir only ; or where one 
Conuſor only is ſued, and ſeveral are bound. 

One Heir ſhall have Contribution againſt another 3 Rep. 12, 
Heir, being in equal Degree. And one Purchaſer 13, 14. 
ſhall bave Contribution againſt another, and againſt 
the Heir alſo. Conuſors ſhall be equally charged, 
and not one of them ſolely extended; and ſo it is as 
to their Heirs, WT: 

If a Man is bound in a Recognizance and Sta- Terms de 
tute, and after his Death, his Lands deſcend to two Ley. 176. 
ſeveral Heirs, one of the Part of the Father, and one 
of the Part of the Mother; one alone ſhall not be 
charged, but ſhall have Contribution, 

When Lands are mortgaged, and then deviſed to 1 Chanc. caſ. 
one for Life, and Remainder to another in Fee, both 224, 271. 
Deviſees ſhall contribute to pay the Mortgage-Mo- 
ney ; Tenant for Life one Third, and he in Remain- Chanc. Rep, 
des two Thirds, 223. 

Where Damages are recovered againſt one or 27 Eliz. 13. 
few Perſons in Action againſt the Hundred, for 
Robbery committed, the Reſt ſhall contribute. 


— 


Conbocation. 


j 


Onvocation is taken for the Aſſembly of all 4 Tag, 322, 
the Clergy, to conſult of Ecelcſiaſtical Mat- 325, 
ters. And as there are two Houſes of Parliament, 
ſo there are two Convocation-Houſes; an upper 
Houle, wherein the Archbiſhops and Biſhops do lit ; 
and a lower Hou!e, tor Deans, Proctors, Cc. _ 
the 
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2 Roll. Abr. the Archbiſhop of Canterbury is the Preſident, and 


225. 


25H. 8. 
8 H. 6. 1. 


Terms de 
Ley. 178, 
17% | 


rorogues and diſſolves it, by the King's Direction. 

he Convocation exerciſes Juriſdicton in making 
of Canons, with the King's Aſſent; in examinin 
and cenſuring Heretical and Schiſmatical Books, 


aud Perſons, Cc. But Appeal lies to the King in 


Chancery, or his Delegates, ; 

By Statute, the Convocation is to be aſſembled 
by the King's Writ ; and the Canons are to have 
the Royal Aﬀent : And the Clergy called to the 
Convocation, ſhall have the ſame Privileges as Mem- 
bers of Parliament. 


Conuſance. 


8 of Pleas, is a Privilege that a City 
or Town hath, by the King's Grant, to hold 
Plea of Contracts, and of Lands, within the 
Liberty of the Franchiſe ; and that when any 
Man is impleaded for ſuch Matters, in the King's 
Courts at Meſtminſfter, the Mayors, &c. of ſuch 
Franchiſes, or their Attornies thereto authorized, 


may ask Conuſance of the Plea, and demand 


_ it ſhall be pleaded and determined before 
them. 5 

But if the King's Courts at Meſminſter, be law- 
fully poſſeſſed of the Plea, before Conuſance de- 
manded, then they ſhall not have Conuſance for 
that Suit. 

And Conuſance lies not in Preſcription; but 
the King's Letters Patents are to be ſhewn for 
I. 


Copy: 
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Coppholds. 


4 Eſtate, is an Eſtate in Lands and Te- 
nements, which Tenants within a Manor have 
Time out of Mind held to them and their Heirs, in 
Fee- ſimple, Fee-tail, or for Life, &c. at the Will of 
the Lord, according to the Cuſtom of the Manor : 
But it is now molt commonly for Life. ER 
Copyhold Tenure, was anciently Tenure in Vil- 4 Rep. zt, 
lenage : And Cuſtom is the Life and Soul of Copy- 24. 
hold Eſtates. The Fillars of a Copyhold Eſtate are, 
That it hath been demiſed Time out of Mind by 
Copy of Court-Roll ; and that the Tenements are 1 Inſt. 58. 
Parcel of, or within the Manor. A Copyhold 4 Rep. 24- 
Eſtate, cannot be made at this Day. And if a Co- Cro. El. 7. 
pyholder takes a Leaſe of the Manor, his Copyhold 
18 extinct. 
The Lord of a Manor may make Grants or Ad- 4 Rep. 26. 
mittances of a Copyhold, any where out of the Ma- 
nor ; but his Steward cannot. The Grant of Co- 
pyhold Eſtates, regularly paſſeih by Surrender, and 
Admittance : A Copyholder cannot transfer his In- 1 Inſt. 58, 
tereſt to a Stranger, otherwiſe than by Surrender ; 59+ 
which is the yielding up of the Land by the Tenant 
to the Lord, according to the Cuſtom of the Manor, 
to the uſe of him that is to have the Eſtate : If a Comp. Cop. 
Man would exchange, or deviſe an Eſtate, it muſt Sect. 36, 39. 
be done by Surrender ; the latter, to the uſe of his 
Will. By the general Cuſtom of Copyhold Eſtates, 
Copyholders may ſurrender in Court ; and need not 
alledge any particular Cuſtom for it : But if they 9 Rep. 75. 
ſurrender out of Court, into the Hands of the Lord 1 Roll. Abr. 
by Cuſtomary Tenants, Cc. particular Cuſtom mult 59% 


be pleaded, Surrenders may be made by Attorney ; 

but not Admittances. And a Surrender out of Court, 

is to be preſented at the next Court: If one ſurren- 4 Rep. 39. 
der out of Court and die before Preſentment, or the 1 Inſt. 52, 
Surrendree die; Preſentment afterwards makes it 62. 

good, Tenants refuſing to preſent, are compellable 

in the Lord's Court; and the Lord not doing right, 

is compellable in Chancery. 


On 
2 


128 The Common Law Common⸗Placed. 


Comp. Cop. On a Surrender, the Perſon making it, continues 
Set. 39. Tenant till the Admittance of the Surrendree; but 
he cannot paſs away the Land to any other, or make 
it ſubject to any other Incumbrances, than at the 
Time of the Surrender. Till Admittance, which is 
| the Giving of Poſſeſſion, the Tenant hath not an 
Cro. El. 90. Eſtate therein which he may ſurrender. But the 
Heir of a Copyholder may enter, and bring Treſpaſs, 
Lit. Rep. 234. before Admittance; being in by Diſcent : And may 
4 Rep. 22, ſurrender before Admittance, though he is not a 
23, 27+ compleat Tenant, to be ſworn of the Homage, or 
maintain a Plaint in the Lord's Court. But if the 
Heir, being of Age, do not come in and be admit- 
ted, if the Death of his Anceſtor be preſented, and 
3 Lev. 308. Proclamation made, he may forfeit his Eſtate. Ad- 
Cro. El. 504. mittance of Copyholder for Life, is an Admittance 
of him in Remainder; And the Remainder Man 
may after the Death of Tenant for Life, ſurrender 
3 Leon. Caſe without Admittance. Where there is Tenant for 


329. Life, Remainder in Fee; he in Remainder may ſur- 
render his Eſtate. * 
4 Rep. 21, In Admittance upon voluntary Grant, the Lord is 


mas Proprietor : In Admittance upon Surrender, the 


Lord is not the Proprietor, only an Inſtrument 

of Conveyance : And in Admittance by Diſcent, 

the Lord, is a meer Inſtrument; but it is neceſſary to 

4 Rep. 27, give the Lord his Fine. Fines are paid to the Lord 
28. on Admittances; and may be due on every Change 
of the Lord or Tenant, and are either certain by 

Cuſtom, or uncertam ; but muſt be reaſonable, In 

caſe of Surrender, the Lord may make what Fine 

13 Rep. 2. he pleaſes. The Lord may have Action of Debt for 
his Fine ; but if it be uncertain, the Copyholder 1s 

to have Notice, and Time to pay it: A Fine cer- 

1 tain, is to be preſently paid. | 
1 Lill. 315- A Copyholder for Life, wilfully refuſing to pay 
his Rent; or upon Summons, refuſing to come to 
Court and be {worn of the Homage, or to make Pre- 
lemment; committing voluntary Waſte, or cutting 
down Timber, on his Copyhold Lands, except it be 
| tor Reparations, are Fortcitures of his Copyhold E- 
Cro. El. 880, fiate. But a Copy holder for Life committing Waſte, 
149. {hall not forfeit the Eſtate of him in — 
Au 


Mod. Ca. 468. 


* 
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And if a Husband of a Copyholder in Fee commits 
a Forfeiture, and dies; the Wife after his Death, 
ſhall have it again. Caſe lies for him in Remain- Cro. Car. 7. 
e a Copyholder for Life, who commits 3 Lev. 128. 

alte. | s 

If a Copyholder, paying his Services, be ejected 4 Rep. 21, 22. 
by the Lord, he ſhall have Treſpaſs againſt hiin. 

But if the Copy holder refuſes to perform his Ser- 

vices, it is a Breach of the Cuſtom; and Forfeiture 

of his Eſtate. A Cuſtom in Deprivation or Bar of Cro. El. 879. 
a Copyhold Eſtate, ſhall be conſtrued ſtrictly; but 

when for making and maintaining it, ſhall be con- 

ſtrued favourably. Cuſtoms, are to be reaſonable ; CP Cop. 
to be according to common Right, and upon good Se. 33. 
Confideration, to make them binding: And they Kitch. 202. 
are to be certain ; beneficial to the Lord or Tenant ; oy 
and compulſory, that they may be obſerved. 

A Copyhold cannot be entailed, by the Statute : 1 Inſt. 60. 
But by Cuſtom it may. And as Copyholds may be Cro. El. 148. 
entailed by Cuſtom, ſo by Cuſtom the Tail may be 
cut off by Surrender. Copyhold Inheritances, have Cro. El. 361, 
no Collateral Qualities, which do not concetn the 
Diſcent; as to make them Aſſets to bind the Heir; 
whereof the Wife may be endowed; or to give 
Tenancy by the Courteſy, Cc. But by particular 
Cuſtom, the Wife may be Tenant in Dower, the 
Husband Tenant by the Curteſy, Cc. 

There are ſeveral Statutes, which do, and do 'not 
extend to Copyhold Eftates. The Statute of Join- 27 H. 8. 
tures ; and of Jointenancy, do not extend to Copy- 
hold Eſtates; nor the Statute 32 H. 8. of Leaſeg. 32 H. 8. 
Copyhold Lands are not within the Statute 27 H. 8. 27 H. 8. 
of Uſes. But the Statutes of Fines, Bar Copyhold 
Eftates ; and they are within the Statutes of Limi- 18 E. f. 
tation of Actions; They are alſo within the Acts 13 El. &e, 
againſt Bankrupts ; but Copyholds are not extendible 
in Execution. 
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2 Inſt. 174. 


F. N. B. 163. 


8 Rep. 41. 


4 Inſt. 271. 


4 Rep. 72. 


9 Rep. 119. 
3 Lev. 399. 
1 Plowd. 73. 


2 Danv. 209, 
210, 211, 
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Cozoners, 


F Oroners are ancient Officers of Truſt, ordained 
to be Conſervators of the Peace, and to bear Re- 
cord of Pleas of the Crown. 

They are elected at the County Court, in full 
County, by the Freeholders, upon the King's Writ 
De Coronatore Eligendo ; and ought to have Lands in 
Fee in the County, to anſwer the People : But if in- 
ſufficient, the County ſhall anſwer for them. Jus» 
ices of Aſſiſe, and of the Peace, may puniſh their 
Defaults; And they may be diſcharged by the King's 
Writ de Coronatore exonerando. 

Coroners are Officers whoſe Authority is Judicial, 
and Miniſterial. Judicial, where one coines to a 
violent Death; to take and enter Appeals of Mur- 
der, Cc. pronounce Judgment upon Outlawries ; 
Enquire of Lands and Goods, and Eſcapes of Mur- 
derers ; Treaſure Trove; Wreck of the Sea; Deo- 
dands, Cc. But of no Felony, except the Death of 
Man, on View of the Body: The Miniſterial Power, 
is where Coroners execute the King's Writs, on Ex- 
ception to the Sheriff, as being Party, Kin to either 
of the Parties, Cc. | 

A Coroner on the Death of a Perſon kill d, is to ſend 
his Warrant to the Bailift, Conſtable, Cc. to ſum- 


-mon a Jury, out of the neighbouring Pariſhes, to 


make Enquiry upon View of the Body. If the Bo- 
dy is buried, it is to be taken up, and the Town 
ſhall be amerced; and ſo it ſhall be, if ſuffered to lie 
ſo long that it Rinks : The Coroner and Jury, are to 
enquire into the Manner of Killing, who were pre- 
ſent, whether the dead Perſon were known, where 
lay the Night before, Oc. Examine the Body, if 
there be any Signs of ſtrangling, Cc. And the Co- 
roner may lend his Warrant for Witneſſes, and take 
their Examination in Writing: And where a Man 
is found guilty of the Felony, the Witneſſes are to 
be bound by Recognizince to appear at the next Aſ- 
ſites ; and the Fclou is to be committed to Priſon by 
tlic Cotoner. 


When 
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When the Jury have brought in their Verdict, 2 Roll. Abr. 
the Coroner is to return the Inquiſition ; of Mur- 32. 
der, Manſlaughter, Felo de fe, &c. to the Juſtices of 1 Cro. 371. 
the next Gaol-Delivery of the County, or certify it 
into B. K. And for Miſmanagement of the Coro- 1 Mod. 82. 
ner, filing the Inquiſition may be Rop'd : If he hath 
been guilty of Bribery, Sc. Commiſſionets may be 
ordered to take a new Inquiſition, on the Teſtimony 
of Witneſſes. * 
If a Body is drowned, and cannot be found to 5 Rep. 110. 
be viewed, the Coroner cannot proceed; but the En- H. P. C. 29, 
quiry muſt be by Witneſſes, by Juſtices of Peace, 271. 
Cc. The Coroner ought to fit on the Body of eve- 2 Lev. 141. 
ry Priſoner that dies in Priſon + But he hath no Ju- 
risdiction of Offences committed in the open Sea, 
or between high and low Water-Mark; (cho he hathio , 7,0 12 & 
Arms and Creeks of the Sea) nor witain the Verge ? © ? 
of the King's Courts. Ws 
By Statute, Coroners concealing Felonies, are 3 E. 1. c. 9. 
to be fined, and ſuffer one Year's Impriſonment : 
And being remiſs in their Duty, ſhall forfeit 5 J. Cc. 
They are not to take above 13 5. 4 d. Fee, of the 3 H. . e. 1. 
Goods of the Murderer, or out of the Amercement 
of the Vill for the Eſcape, if he be gone; And 1 H. 8. c. 5, 1 
where a Perſon is (lain by Miſadventute, the Coronet 1 
is to take no Fee, on Pain of 40. 4 
Juſtices of Peace, as well as Coroners, may enquire 


| of Eſcapes. 

| | 

| Copontions. 

, Corporation is a Perſon or Body in a political 

p A Capacity, created by Law; and fram'd by 

> Fiction of Law to endure in perpetual Succeſſion, | 
J with Capacity to grant and take, ſue and be ſued. | 


C And Corporations are ſole, or aggregate : Sole | 
b when in one ſingle Perlon, as the King, a Biſhop, 10 M tn 
Dean, Cc. Aggregate, of many Perſons, as Mayor , 
0 uud Commonalty, Dean and Chapter, Cc. And al- 


n your rn 
—— es * 


Inſt, 250. 


j ſo Spiritual, as Biſhops, Deans, Prebends; Tempo- * | | 
y ral, as Mayor and Brethren, Bailiff and Eurgel- ? Nep. 73. 1 
ſes, Cc. And mix d, conſiſting of Spiritual and Tem- | 1 
poral Perions, as Heads of Colleges, and Hoſpitals, 1 
* K 2 There 4 


. 
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10 Rep. 30. 
1 Inſt. 264. 


Raym. 439. 
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There may be a Corporation without a Head: But 
where there is a Head, and he dies, nothing may be 
done in the Vacancy. When a Corporation is duly 
created, all Incidents, as to Purchaſe, and Grant, 
ſue and be ſued, Cc. are tacitly annexed to it: 
And a new Charter doth not merge or extinguiſh 


any of the antient Privileges of the old Charter, 


4 Rep. 77» 


4 Mod. 55. 


4 Rep. 65. 


I Inſt. 8, 9, 
46, 94. 


4 Inſt. 249. 


10 Rep. 32. 
1 2 


11 Rep. 98. 


Dav. 44- 
2 Lev. 13. 


Raym. 152. 
1 Lev. 237. 
11 Rep. 98. 


Corporations may be diffoly d, by Forfeiture of their 
Charter, Uſurpation, Miſuſer, &c. upon the Writ 
Qu0 Warrants ; by Surrender, or by Act of Parlia- 
ment. And Neglecting to chooſe Officers, or Making 
falſe Elections, &c. is a Forfeiture of the Corpora- 
tion. 

Corporations were made by Letters Patent, or 
Acts of Parliament; tho in ſome Places they are by 
Preſcription, which implies a former Grant. And 
there are uſually granted in Charters of Corpora- 
tions divers Franchiſes ; as Felons Goods, Waits, 
Eſtrays, Courts and Cognizance of Pleas, Fairs, 
Markets, Aſliſe of Bread, &c, A ſole Corporation, 
cannot take in Succeſſion, Goods .and Chattels, &c. 


the Executors or Adminiſtrators ſhall have them: 


But may take a Fee-ſimple in Succeſſion, by the 
Word Succeſſors. Aggregate Corporations, may 
take Goods and Chattels in Succeſſion ; alſo may 
have Fee-ſimple, without the Word Succeſſors; in 
Judgment of Law they never die. They cannot ſue, 
or appear in Perſon, but by Attorney ; nor can they. 
ſue, without their Head : They cannot commit Trea- 
ſon, or be outlaw'd, excommunicate, Cc. Nor be 
Executors, or Adminiſtrators ; be Jointenants, Tru- 
ſees, Cc. Nor ſhall the Members be regularly Wit- 
neſſes for the Corporation. 5 
Grants of Corporations, are to be by Deed, un- 
der their Seal; and are good without Delivery. An 
Obligation ſealed with the Common Seal of a Cor- 
poration, if the Mayor ſigns it, he is ſuable if the 
Corporation be diſſolved. But if two of the Mem- 


bers ſign it, the particular Perſons are not obliged . 


by it: All Acts ought to be by and to the Head. 
Corporations may have Power not only to enfran- 
chiſe, but to disfranchiſe a Member, and deprive 
him of his Freedom, it he doth any Act to the Pre- 
judice of the Body, or contrary to his Oath ; * 

or 
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for conſpiring to do any Thing contrary to his Du- 5 Mod. 2575» 
ty; or Words of Contempt, againſt the chief Offi- 258, 259. 
cers, he may not be disfranchiſed; but he may be 
committed 'till he find Sureties for his Behaviour, 
One wrongfully disfranchiſed, may have Remedy by 
Mandamus, in B. K. 
Attachment doth not lie againſt a Corporation. 2 Lev. 253. 
Every Member may preſcribe in ihe Right of a Cor- 
poration. Corporations are to make By-Laws, for 4 Rep. 77- 
the good Government of the Body incorporate; 
which ſhall bind Strangers, and ſubject them to 
OR Cc. recoverable by Diſtreſs, or Action of 
De | 
Corporations are not Bond to reſtrain any 28 H. 8. c. s, 
Apprentice, & c. from Sm Shop, under the Pe 3 
nalty of 40 J. In Adds done by Corporations, the 33 H. 8. c. 23. 
Conſent of the major Part, ſhall be binding. None 
to bear Office in any Corporation, Cc. but ſuch as 13 Car. 2. 1. 
have received the Sacrament of the Church, and | 
taken the Oaths : But by a late Act, Officers of Cor- 3 Geo. e. 6. 
porations are confirmed, though not taken the Sacra- 
ment, &c, but not to reſort to Conventicles, with 
Enſigns of Office. Perſons intruding into the Of- 
fice of Mayor, Cc. a Quo Warranto to be brought 9 Ann. c. 20. 
againſt the Uſurpers, who ſhall be ouſted and fined: 
one ate to execute the Office for more than a Year ; 
and obſtructing Choice of another, incurs the Pe- 
nalty of 1004. : | | 
Head Officers of Corporations, are to redreſs A- Nod. Juſt. 


f buſes of Merchant Strangers, Cc. And by Statute, 28, 288. 
the Office of Mayors hath Relation to Apprentices, 289, 290, 
; Affrays, Ale and Beer, Bread, Cloth, and Clothiers, c. 
Cuſtoms, Drunkenneſs, Forcible Entries, Games un- 

lawful, Horſes, Leather, Orchard Robbers, Plague, 

Rioters, Sabbath-Breakers, Servants and Labourers, 

Soldiers, Swearing, Vagrants, Weights and Meatures, 

Wood, Ce. | 


To. 
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32 H. 8. 


Dyer 48. 
1 Inſt. 8, 391. 
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Corruption of Blood. 


gry; of Blood, is when any one is attaint- 
ed ot Treaſon or Felony ; then his Blood is 
{aid to be corrupt, and acither his Children, nor any 
of his Blood, can be Heirs to him or any other 
Anceitor : Allo if he is of the Nobility, or a Gen- 
tleman, he and all his Poſtcrity are made baſe and 
ignoble. | 

But by Pardon of the King, thoſe Children born 
afterwards may inherit the Land of their Anceſtor, 
purchaſed at the Time of the Pardon, or after; 
which they cannot do who were born before. If a 
Son attainted 1n the Life of his Anceſtor, obtain the 
King's Pardon, before the Death of his Anceſtor, he 
ſhall not be Heir to the ſaid Anceſtor. But if a 
Man ſeiſed of Land hath Iflue two Sons, and the 
Eldeſt is attaint in the Life of his Father, and af- 


ter the Father dies ſeiſed; the youngeſt Son ſhall 


inherit the Land as Heir unto bis Father, if the el- 
deſt Son hath no Iſſue alive ; but if he hath Iſſue, 
which ſhould have inherited, but for the Attainder, 


the Land ſhall Eſcheat to the Lord. 


3 Inſt, 211. 
1 Lev. 59. 


A Father attainted of Treaſon, Cc. cannot be 
Heir to any Anceſtor; nor may his Children, who 
ought to claim by him. But where he who is at- 


| tainted, dies without Iflue, during the Life of his 


5 Eliz, 11. 


Anceſtor, his younger Brother, or Siſter, Cc. ſhall 
inherit his Eſtate. | 

For Counterfeiting the Coin, or Clipping, there 
is no Corruption of Blood: So in ſome other Caſes, 
by Statute, ; 
Pardon doth not reftore the whole Blood ; it 
muſt be by Act of Parliament. | 
Collateral Blood to inherit. Yide Collateral. 


Vide Reſtitution, 


Coſts, 


W "as 
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Coſts, 


CY are expenſe litis, recovered by the Plaintiff, 
together with his Damages: And the Defendant 
recovers Colts, where the Plaintiff is nonſuited, 
or 4 Leroy for * X we ay 

oſts are given by Statute ; the Common Law a 
does not give them: They are allowed in many 3 ny 
Actions, as where there are ſeveral Defendants, and 
one 1s acquitted ; for the Defendant on a Writ of 
Error, if Judgment affirm'd; In Waſte ; Debt upon 13 Car. 2. 2 
the Statute for Tithes ; In all Suits by Scire facias ; 
Malicious Treſpaſs, Cc. And by ſome Statutes, 43 El. c. 6. 
ſingle, double, and treble Damages and Coſts : But 
in Perſonal Actions, Actions of Treſpaſs, Aſſault 


and Battery, on the Caſe for Words, Cc. If the 21 Jac. 1. 16. 


Debt or Damage do not amount to 40 s. or the Judge 22 & 23 
certify, Cc. no more Coſts are to be allowed than Car. 2. 
Damages. And no Colts are allowed againſt the 24 H. 8. c. 8. 
King; nor againſt Executors or Adminittrators ; or 
for or againſt. one who ſues as a Pauper. 

If the Plaintift be Nonſuit, or overthrown by 4 Jac. 1. 3. 
lawful Trial, in any Action, the Defendant ſhall 
have Coſts, It a Plaintift in Chancery diſmiſſes his 
Bill, or the Defendant ; or if a Decree be obtained 4 & 5 Ann. 
for the Defendant, Colts are allowed. Failing to e, 16; 
make Anſwer to a Bill, or making an inſufficient 
Anſwer, incurs Colts, | 

Not only Nonſuits, and Verdicts, but putting off 
Trials, inſufficient Pleas, Cc. on their Amendment, 
are liable to Colts: And Attachment lies where re- 
fuſed Payment. 


See more, Damages, 
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Cottages. 


(Our is a little Houſe for Habitation, without 
any Land belonging to it ; of which Mention 
4 E. 1. is made in the Statute of 4 E. 1. But by Statute 
33 Eliz. e.. made in the 31ſt Year of Queen Elix. c. 7. No Man 
| may build ſuch a Cottage, unleſs he lay to it four 
Acres of Land; except in Market-Towns, or Cities, 
or within a Mile of the Sea, or for Habitation of 
Labourers in Mines, Sailors, Foreſters, Shepherds, Oc. 
or Cottages for mou and impotent Perſons, erected 

by Order of Juſtices of Peace, G c. 
The four Acres of Land to make it a lawful Cot- 


. -1 . 737, tage, are to be Lands of Inheritance, not held for 

Jol. Abr. Life, or Lives, or any Number of Years ; It muſt 

139. be Land in Fee-ſimple, or Fee. tail, and lie near the 

Cottage, and be occupied with it. | 

2 Inſt. 740, Cottages cannot be pulled down, by the Statute; 

" © but the Execution of the Penalty, (being 101. and 
40 f. a Month for Continuance) is ſufficient to ſup- 
r 


Covenants, 


A Covenant is an Agreement made by Deed in 

Writing, between two or more Perſons, to do 

- not do ſome Act or Thing agreed upon betwixt 

em. | [ 

4 Rep. 80. © And Covenants are either expreſs in the Need, or 
1 Inſt. 384. implied by Law; As if a Man demiſe any Thing to 
another, the Law intends a Covenant that he ſhall 

enjoy it agajnſt all Incumbrances ; Then Covenants 

5 Rep. 10. are Real, concerning the paſſing of Lands, Cc. Or 
ha Perſonal, where a Man covenants with another to 
Vent. 176. build a Houſe, ſerve him, Cc. Inherent Covenants, 


which tend to the Support of the Thing granted ; 


Covenants Collateral, Affirmative, or Negative, exe- 
cuted already done, ow executory to be done. 


pO (OUR Wwe” 1- TW” RO” oor Cl "ER. <7 5 "IA 


i FX —ů MW 


Advantage of inherent Covenants: Alſo Executors 1 Cro. 552, 


Party and his Heirs, may take Advantage of; ſuch as Danv. Abr. 
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A Covenant is for the moſt Part executory: It Dyer 112, 

uſt be todo a Thing lawful, or it will not be 271. 

inding ; And if the Thing to be done be impoſſible, 
the Covenant is void. Not only Parties io Deeds, 5 Rep. 16, 
but their Executors and Adminiſtrators, ſhall take 17. 
Advantage of inherent Covenants, tho not named; 
and regularly every Aſſignee of the Land, may take 


and Aſſigns, and their Executors, Cc. are bound by 2 Cro. 125. 
{ſuch Covenants, as a Covenant to repair, Cc. altho Roll. Abr. 
not named; But if it concerns a Thing not in Being 915, 916. 

at the Time of the Demiſe, as to make a new Wall, 

Ce. the Aſſiguee is not bound, unleſs named in ex- 

preſs Words; nor is he when named, if the Thing 

to be done doth not concern the Thing demiſed; or plgya, 284, 
in perſonal Contracts, for Delivery of Goods, Gc. 

If a Man covenant with another to pay him Mo- Dyer 112, 
ney at a Time to come, and do not ſay to his Exe- 25. 
cutors, Cc. If he die before the Day, his Executors 
or Adminiſtrators ſhall have the Money. If a Man 
covenant to do any Thing, his Heir ſhall not be 
bound, unleſs expreſsly named: But in Covenants , Lev. 92. 
of Leſſees to repair, &c. which run with the Land, ; Rep. 8. 
the Heir ſhall have the Benefit of them, though not 33 H. 8. 
named. And Grantees of Reverſions, have the like 
Advantage againſt Termors, by Action of Covenant, 
as the Leſſors and their Heirs, Cc. 

There are ſome Covenants which none but the 1 Roll, 520. 


concern the Inheritance, and deſcend to the Heir, as 233. 
knit to the Eſtate: But Cavenants in grols, go to 5 Rep. 1). 
the Executors, G c. There may be Articles of Agree- 

ment and Covenant, only to be perform'd by the | 
Parties, If ſome Covenants 1n a Deed are good and 11 Rep. 27- 
lawful, and others not ; thoſe agen Law, are 
void, and the other ſtand good. Where there is A- 2 Mod. gr, 
greement under Hand and Seal, Covenant lies: And 269. | 
where a Man is Party to a Deed, his Agreement to 1 
pay amounts to a Covenant ; tho' the formal Words 

Covenant, Cc. are wanting. fox 

It is agreed that A. ſhall pay B. 100 J. far Lands 1 Sid. 423. 
in D. this is a mutual Covenant ; And Covenant 

lies if B. will not convey. And if a Man covenants, 2 Bulſt. 12. 
he hath good Right to grant, Cc. and hath no Right, 


92 * # + * 


- ut 


* 
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x Lill. 3 50. it is a Breach of Covenant. Where there are mu- 
tual Covenants, and the one not to be performed be- 
fore a precedent Covenant; there the Covenant is 
2 Mod- 74. not ſuable till the other is performed: But where 
the Covenants are diſtinct and mutual, ſeveral Actions 
may be brought againſt the Parties. If a Servant 
covenant to ſerve me a Vear, and Icovenant to pay him 
a Sum of Money for it, he may have Covenant, tho 
1 Inſt. 204. he don't ſerve me; but then I may compel him to 
ſerve the Time agreed: Contra, it I covenant to pa 
him a Sum of Money, if he ſerves me a Year; wic 
is a conditional Covenant. 
Canc. Rep. Where the Intent of the Parties can be collected 
294. out of the Deed or Agreement, for doing or not 
; doing of the Thing, Covenant will lie for it. When 
1. Leon. 136. an Act is to be done according to a Covenant, he who 
Vaugh. 118, pleads Performance, ought to do it * A Co- 
123. venant for the Leſſee to enjoy againſt all Men; this 
Aleyn. 26, 27. extends not to tortious Acts and Entries, Cc. If a 
Man covenants expreſsly to repair a Houſe, though 
it be burnt down by Accident, he ought to repair it; 
Mich. 1649- But he is not ſo tied by Covenant in Law. Cove- 
B. S. nant for Repairs, lies by the Leſſor againſt the Leſ- 
Cro. Jac. 309. ſee, after Aſſignment, Gr. 
Cro. El. 43, Covenant that Lands ſhall continue of ſuch a 
479. Value, notwithſtanding any Act done, or to be 
done, extends only to the Time of the Covenant 
made. A Covenant is no Duty, nor Cauſe of Action, 
2 Vent. 218. till broken. In a Covenant, the laſt Words that are 
general, thall be expounded by the firſt Words which 
are ſpecial and particular. A latter Covenant cannot 
5 Rep. 21. he pleaded in Bar to a former. If one by his own 
Act diſables himſelf to perform a Covenant; it is 
Plowd. 287. a Breach of it. Covenants are moſt Rrongly taken 
£ againſt the Covenantor, and for the Covenantee. 
A Stranger to the Deed, may not take Advantage of 
Yelv. 18, 19. a Covenant. And if a Leaſe, Cc. is not good, 
there can be no Covenant, nor any Breach. 
Covenants are uſually for aſſuring of Land; quiet 
Enjoyment ; Payment of Rent; * Repairs, Ce. 


And in Articles, a Covenant for Performance with a 
Penalty, is ſometimes inſerted : In other Caſes, 
Bonds for Performance are given ; and being ſud, 
| he 
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the Jury muſt find the Penalty; but on Covenant, 
Damages. 


Coverture. 


Overture is when a Man and Woman are mar- 
ried together; now whatever is done concern- 
ing the Wife, during the Continuance of the Mar- 
riage, is ſaid to be during the Coverture. 8 
And the Wife is called a Feme Covert, and there- Bra. lib. 2, 
by ditabled to contract with any one, to the Preju- © 15. lib: 4. 
dice of herſelf or Husband, without his Conſent, © 24 
and Confirmation thereof, All Things that are the 
Wife's, are the Husband's ; nor hath the Wife Power 
over her own Perſon, but the Husband : And if the Terms de 
Husband alien her Land during the Marriage, ſhe Ley 195. 
cannot have Remedy during his Life. 
This is in Subjection and Obedience to the Hus- 1 Inft. 133. 
band; who is the Head of his Wife: But the Wife 
of the King, 1s a Perſon exempt from her Husband, 
and not diſabled by Coverture. 


Vide Baron and Feme. 


Count, Counterplea. 


Ount 1s the original Declaration of Complaint 
in a Cauſe, but more applied to Real, than Fer- F. N. B. 16, 
ſonal Actions; as Declaration is applied more to Per- 60, &c. 
ſonal Actions, than Actions Real. 

Countors, are Serjeants at Law, or others well Terms de 
skilled, retained by Clients to defend their Actions Ley 196. 
in a Court of Judicature ; or to ſpeak for them, 
for their Fees. 

Counterplea is when one brings an Action, and [6id. 199. 
in his Plea vouches any one to warrant his Title, or 
prays in Aid of another, who hath a larger Eſtate; 

Or where one that 1s a Stranger to the Action, 
comes and prays to be received to fave his Eftate. 
here is a Counterplea of Warranty, to avoid the 


Warranty, Courts 
N Eoutts. 
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Courts, 
Cromp. Juriſ. There are many Courts, ſome of Record, and 


e not; Courts ſuperior, as thoſe at Meſfminſfer, 

Courts inferior, as thoſe in the Country : Then 

| there are the Court of Admiralty, Courts Martial, 
Eccleſiaſtical, c. 

1 Inſt, 260. A Court of Record, is that which hath Power to 

hold Plea, according to the Courſe of the Common 

Law, of Real, Perſonal, and Mix d Actions, where 

the Debt or Damage is 40 5. or above; as the King's 

2 Inſt. 311. Bench, Common Pleas, &c. And the Rolls of theſe 

3 Inſt. 71. Courts, are of ſuch Authority, that no Proof will 

4 Rep. 52. be admitted againſt them ; they are only triable by 

2 Roll. 574. themſelves. A Court not of Record, 1s when 1t 

| cannot hold Plea ot Debt or Damage amounting to 

1 Inſt. 117. 40 f. but of Pleas under that Sum; Or where the 

roceedings are not according to the Courſe of the 

Common Law, nor enrolled ; as the County Court, 

8 Rep. 38, Hundred Court, Court Baron, Cc. A Court not 

of Record, cannot impoſe a Fine, or Impriſon: And 

11 Rep. 43. ſome Courts may fine, but not impriſon, as the 

Leet ; Some cannot fine or impriſon, but amerce, 

as the County Court, Court Baron, Cc. But the 


Courts of Record at Weſtminſter, may fine, impriſon, 


and amerce. 
22 Car. B. R. The Court of B. R. regulates all the Courts of 
| Law in the Kingdom, ſo that they do not exceed 
their Jurisdictions, nor alter their Forms, &c. At 
23 Car. B. R· the Courts at Weſtminſter, the Plaintiff doth not ſhew 
g at large in his Declaration, that the Cauſe of Action 
ariſes within their Juriſdition, which is general; 
1 Lill. 3751. But in inferior Courts, having particular Juriſdictions 
1 Sid. 331. YOU mult thew it at large. Nothing ſhall be intended 
do be within the Juriſdiction of an inferior Court, 
1 Lev. 104. but what is expreſsly alledged to be fo : And if Part 
2 Rep. 16, Of the Cauſe ariſes within the inferior Juriſdiction, 
and Part without, the inferior Court ought not to 
2 Inſt. 229. hold Plea. If an Obligation is made out of the Ju- 
riſdiction of an inferior Court, it hath not Power to 


2 Dany, Abr. hold Plea thereof: And if Payment at the Day is plead- 
299, 300. | ed 


3 Court is the Place where Juſtice is adminiſtred, 
an 
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ed on a Bond, it muſt be alledged to be within the 
uriſdiction. But Pleading to Iflue, Cc. allows the 
uriſdiction of Courts. : 
In Courts where Writs lie not, the Suit is begun 
by Plaint ; viz. by Entring the Action, and Cauſe 
Complaint ; as in the County Court, or Court Ba- 
ron, Cc. And no Sheriff is to enter in the Count 
Court any Plaint in the Abſence of the Plaintiff, 
nor have above one Plaint for one Cauſe, Cc. 
Striking in the King's Courts at Weſtminſter, &c. 
the Offender is to have his right Hand cut off, aud 
forfeit his Lands and Good. 


' Creditoz, Vide Frauds. 
Curteſp of England. 


"thy + is where a Man taketh a Wife ſeiſed in 

8 or Eee · tail general, or as Heireſs in 
Tail, and hath Iſſue by her Male or Female, 
born alive, which by any Poſſibility may inherit, 
and the Wife dies ; the Husband holds the Land du- 
ting his Life, by the Curteſy of England. 


our Things are requiſite to Eſtate by the Curteſy; 1 it. z0. 


Marriage, Seiſin, Iſſue, and Death of the Wife. 


And if Land deſcend to the Wife, after Iſſue by her ; Tins de 
„ be- Ley 206,207. 


or if the Iſſue be dead at the Time of her Deat 
ing born alive, he ſhall be Tenant by the Curteſy. 
But if Lands be given toa Woman, and the Heirs 
Male of her Body, and ſhe takes Husband, and hath 
Iſſue a Daughter, and dies; the Husband ſhall not 
1 by the Curteſy; the Iſſue cannot poſſibly 
inherit. 


Of a bare Right, Title, Uſe, Remainder, Cc. a 1 Inſt. 29, 
Man may not be Tenant by the Curteſy; nor of Seiſin 39, 40. 
in Law: But of a Rent in Fee, or of an Advowſon, F. N. B. 149, 


if the Wife die before due, or void, the Husband 
may be Tenant by the Curteſy. 


Cuſtoms, 


141 


11 H. 7. c. 15. 


142 


Dr. & Stud. 
c. 1. 10. 


1 Inſt. 1 10. 


A4 Leon. 384. 


Lutw. 1319. 
8 Rep. 126. 
11 H. 7. 


1 Lill. 375- 


Dav. 1. 
1 Roll. Abr. 


565. 
2 Roll. 270. 


Dav. Rep. S, | 
9, 10, &c. 


12 Car. 2.&c. 
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Cuſtoms. 


8 is ſaid to be a Law not written, eſta- 
bliſhed by long Uſage, and the Conſent of our 
Anceſtors. Rp 

And Cuſtoms are general, or particular ; General 


Cuſtoms, are uſed throughout England, which are 


the Common Law ; and particular Cuſtoms, ſuch as 
are uſed in ſome certain Town, City, Borough, Cc. 
The general Cuſtoms ſhall be determined by the 
Judges; and the particular Cuſtoms by a Jury. All 
Cuſtoms ought to have a reaſonable Commencement ; 
to be certain, and not ambiguous ; to have Conti- 
nuance, without Interruption ; and not be againſt 
the King's Prerogative. Theſe are Incidents inſepa- 
rable: And there are two Pillars of Cuſtoms ; one, 
CORN Uſage, the other, that they be Time out of 

ind. 5 

A Cuſtom is to be poſitively alledged, by Uſage 
in Fact. Cuſtoms againſt Common Right, and the 
Rule of the Law, are held good. A Cuſtom which may 
be intended to have had lawful Beginning, is a good 
Cuſtom; otherwiſe not: And Continuance of Time, 
can't make Malum in ſe good. A Cuſtom ought to 
be beneficial to all: If beneficial to one, and inju- 
rious toa Multitude, it is void. Cuſtoms meerly in 
the Negative, are not good; but if mix'd with an 
Athrmative, may be good. They can't extend to 
Things newly created: And mult be conſtrued ac- 
cording to' vulgar Apprehenſion. They are to be 
taken ſtrictly; being in Derogation of the Common 
Liw. And an Act of Parliament, does not always 
take away the Force of Cuſtoms. | | 

There are Cuſtoms and Services, belonging to Te- 
nures of Lands; ſuch as Tenants owe unto their 
Lords. And Cuſtom is uſed for the Tribute that 
Merchants pay to the King, to carry in and out 
Merchandizes. Theſe Cuſtoms are due to the Crown, 
of cemmon Right, by Inheritance ; And by Act of 
Parliament, Tonnage and Poundage Duties ate grants 
ed, on Wines and Merchandize, Cc. 


Da⸗ 
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Damages. 


2 are a Recompence, given by a Jury 
to the Plaimiff, for the wrong done him 
by the Defendant : Or where a Man is ma- 
. lictouſly accuſed, and acquitted. 

At the Common Law, a Man could not recover 10 Rep. 110. 
Damages in any real Action ; only in perſonal, and 
mix d Actions; but now it is otherwiſe, by Statute ; 
Where a Statute in a new Cale, | ſhall give Pa- 6 E. 1. c. 1. 
mages either ſingle, double, or treble, the Plaintiff 
ſhall not have Coſts; Whereas in other Caſes, 
where Damages are recovered, Colts are allo. I 2 Inſt. 289. 
a Staterte increaſes Damages to double, &c. where 
Damages before given, Colts likewiſe to be in- 
The Plaimif in Real Ations, d led 

The Plaintiffs in Rea ons, do not allcdge an on. 127 
Damages in their Counts: But in Perſonal Actions, — WON 
they count ad Dampnum; where tis cally for the In- 
jury, and if they recover no Damages, they have no 
Colts. In Real Actions, Damages are aſſeſſed by Wric 
of Enquiry. Where Damages are uncertain, as in 
Actions upon the Caſe, it is left to the Jury to en- 
quire of and tax them: In Debt, it appears certain | Lin. Re 
to the Court what it 1s, and the Damages aſſeſſed are, 90. . 
ſmall. If the Jury find the Iſſue for the Pliin- 2 Saund. 170. 
tiff, they are to aſſeſs the Damages; And the Jury 
may find'lefs Damages than laid in the Declaration, 
but not more. When judgment is given by De- 
fault, in Action of Debt, the Court is to aſſeſs the 
Damages; And in Batteries, Cc. the Court hath 
Power to increaſe Damages, given by the Jur. 

Damages are not to be given for that which is 1 Lill. 381. 
not contained in the Plaintiffes Declaration; and 
only for what is materially alledged. In Battery, Im- 3 Lev. 324. 
pri ſonment, Cc. againſt three Perſons; though done 
leverally; all are guiity, and to be charged in Da- 
mages. Where Action is brought for two _ 

aules 
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Cauſes of Action, one of which is not actionable, 
if entire Damages are given, the whole Verdict is 

1 Saund. 268. void; Contra, if the Damages ſever d. Damages 
may be ſeveral, where one Action of Treſpaſs is 
brought for two ſeveral Treſpaſſes: And in Action 
upon the Caſe, Damages are dividable, and may be ; 
apportioned according to the Wrong. 0 

10 Rep. 115. In ſome Caſes, double, treble Damages, Cc. are C 
groom: For not ſetting forth Tithes ; Diſtreſs wrong- 2 

lily taken; Reſcous, Cc. Treble Damages are in- 

curr'd, by Statute. | 


Vide Action of Treſpaſs and Aſſault, 


tf 
Battery, &c. . 
˖ 
ü te 
Damage kealant. 1 
ſe 


Amage-feaſant is when a Strangers Beaſts are i 
found in another Man's Ground, without % 
Leave of the Tenant or Owner thereof, and there 
* or do other Damage, to the Graſs, Corn, ha 


8 ood, Cc. u 

1 Sid. 422, Beaſts belonging to the Plough, Sheep, Horſes f 

440. joined to a Cart, a Horſe with the Rider on it, 
Cc. may be diſtrained for Damage-feaſant ; But this 

2 Inſt. 107. Diſtreſs muſt be while the Cattle are Damage · fea- 

5 Rep. 76. fant : And the Party may tender Amends, until the 


Cattle are impounded, and then Detainer is unlaw- * 
ful. If when impounded, the Pound Door is un- 
lock d, the Owner may take them out. th 


1 Inſt. 142 · For Damage - ſeaſant, Diſtreſs may be taken in 
> Dany. Abr. the Night, as well as Day; leaſt the Beaſts eſcape 
633, 634. before taken: But not for Rent, Cc. 


Dar- 


w r 


e 
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Darrein Pꝛeſentment. 


Dirt. Preſentment is a Writ that lies where one 
or his Anceſtors have preſented a Clerk to a 
Church, and a Stranger upon the Death, &c. of the 
Clerk, preſents to the ſame Church, in Diſturbance 
of him that hath Right. | 
If a Husband and Wife preſent to an Advowſon, F. N. B. 52. 
22 to a Manor, in Right of the Wife, and 
en the Husband aliens Parcel of the Manor, with 
the Advowlon in Fee, to a Stranger, and dies; 2 Inſt. 356, 
and afterwards, the Stranger preſents, and aliens &c- 
the Land to another in Fee, ſaving the Advowſon 
to himſelf; And then the Church becomes void, 
there the Wife ſhall preſent, and may bring Darrein 
Preſentment if ſhe be difturb'd, the Advowſon being 


ſeverd from the Land: But if the Advowſon be Brag, lib. 4. 


appendant to the Land, ſhe muſt recover the Land, 

ore ſhe can preſent. ; 

Heirs, Reverſioners, Femes Diſcovert, Cc. may 13 E. 1. 4. 
have Writ of Darrein Preſentment, or Quare Impedit 
upon Ulſurpation of Churches, Ge. 


Day. 


T H E natural Day contains twenty-four Hours; 
but in an Indictment, if the Fact be done in 
the Night, you muſt ſay, I» Nocte ejaſdem Diei. 
Day, in legal Underſtanding, is the Day of Ap- 
pearance of the Parties; or Continuance of the Suit, 
where a Day is given, Ce. There ate ſeveral Return- 1 Inſt. 133. 
Days, in the Terms; and if either of them fall out 
upon a Sunday, the Day following is taken inſtead 


it: Sunday, is Dies non Furidicus; and ſo is Aſcen- faſt. 264, 


ſion-Day in Eaſter Term, St. John Baptiſt in Trinity 263. 
Tam, Alls inte and all fl. Sab fn Afichelaus ru 
Term, and the Purification of the Virgin Aar in 
Hillary Term, 

| L The 


* 
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25. 51. H. 3- The Days in Bank are directed by Statute : And 
the Day increaſing in a Leap-Year, and the Day 
next going before, thall be accounted but one Day. 


Debet and Detinet, &c. 


S to Debet & Detinet, if a Man be bound to 
another, and makes his Executor and dies, and 
the Money due in the Time of the Teſtator be te- 
fuſed to be paid by the Executor, the Action muſt 
be brought againſt him in the Detinet only; and 
ſo in all Actions brought by Executors, as Execu- 
5 Rep. 31. tors: But if Leſſee for Years makes his Executor 
and dies, for Rent due after the Teftator's Death, 
there the Action ſhall be in the Debet & Detinet. 
The like Law in caſe of Adminiſtrators ; it being 
not certain what ſhall be. recovered, only according 
to the Aſſets. | 
1 Lev. 147, An Executor upon a Devaſtavit, ſhall be charged 
130. in the Debet &- Detinet ; the Action being on a 
Judgment: But it is not allowed in Action up- 
| on a Bond. Debt againſt an Heir, is to be in the 
Cro.Jac.545, Debet & Detinet, or it is naught. In Action of 
546, 685, Eſcape; or Action grounded on Privity of Con- 
tract; it muſt be in the Detinet only. Debet & 
1 lies by an Executor, on his own Con- 
tract. 
Reg. Orig. Debet & Solet, are Words uſed in bringing of 
144. „ Writs; as a Qw0d permittat may be in the Deber & 
; Solet, or the Debet only: It a Man by Writ ſues to 
recover any Right, whereof his Anceſtor was diſ- 
ſeiſed, then the Word Debet is uſed ; but if he ſues 
for any Thing that is firſt denied him, he hath De- 
bet & Solet. | 


1 Lill. 399. 


Debt. Vide Action of Debt, 


Deceit. 


. 
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Deceit. 


Eceit is an Offence at Common Law; And all 
Practices of defrauding, or endeavouring to de- 


| fraud another of his Right, are puniſhable by Fine 


_ Impriſonment: And if for Cheating, Pillory, 


c. 
There is a Writ of Deceit for not performing 1 Inſt. 357. 
a Bargain, or not ſelling good Commodities, Cc. 2 Roll. Abr. 
And many kinds of Frauds and Deceits are provided 78. 
againſt by Statute, relating to Bakers, Brewers, Victu- 
allers, Weights and Meaſures, Cc. which are liable 
to Penalties and Puniſhments, in Proportion to the 
Offence ; And Perſons keeping falſe Weights and 11 H. 3. c. 4. 
Meaſures, are ſubject to a Fine, and to have their 
Weights and Meatures broke and burnt, &c. And 
beſides this Puniſhment by Statute, for ſelling by 
falſe Weights and Meaſures, the Offender may be 
puniſhed at Common Law, by Indictment. | 

Perſons obtaining any Money or Goods by Coun- 33 H. 8. 1. 
terfeit Letters, Cc. ſhall ſuffer ſuch Puniſhment as . 
the Judges ſhall think fit, under Death. 


See Action upon the Cale, 


Declaration. 


2238 — is a ſhewing in Writing of the Com- 
plaint of the Plaintiff againſt the Defendant, 
wherein he ſuppoſeth to have received wrong from 
the Defendant. 

It ought to be plain and certain, for the Defendant 1 Inſt. 19: 
to make Anſwer unto: And ſet forth the Plaintiff | 
and Defendant's Names, the Nature of the Action, 
Cauſe of Complaint, Manner of it, Time and Place, 
and the Damage ſuſtained. It is grounded upon 
Writ in the Common Pleas, and Bill of Afiddleſex 
inthe King's Bench. And in C. B. it 1s utual to declare 
in Actions on Quare Clauſum fregit, as they do on 
a Latitat in B. x. The n after the Return — 

2 e 


2 Vent. 259, 
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21 Car. B. R. 


Paſch. 1658. 
B. 5. 


1 Lill. 413. 


3 Lev. 235, 
245. 


5 Trin. 1658, 
B. R. 


Co. Car. z 25. 
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the Writ, hath two Terms to declare ; the Term 
in which the Writ was Returnable being accounted 
one: If no Declaration comes in before the Riſing 
of the Court the laſt Day of the ſecond Term, on a 
Rule given, the Plaintiff may be Nonſuit, and the 
Defendant ſign a Non Pros, and have Colts, If the 
Defendant appear in Perſon, the Plaintiff is to de- 
clare in three Days. : 

In B. R. one may not regularly declare againſt a 
Man that is not in C»/fodia Mareſchalli, or hath not 
filed Bail; unleſs he be a privileged Perſon. If one 
be in Cuſtody of the Marſhal of the Court, any 
Perſon may put in a Declaration againſt him, and he 
muſt plead unto it; it is the ſame where Bail 1s 

iven, any other may declare againſt him: When a 

an is in Cuſtody, he is bound to anſwer every 
one's Suit : And on Habeas Corpus a Stranger to the 
Writ, may take Notice of the Priſoner when turn d 
over to the Marthal, though at the Suit of ano- 
ther; and declare againſt him, without taking out 
Proceſs, | 

On a Latitat in B. R. you can declare againſt the 
Defendant in as many Actions as you think fit; but 
in C. B. you muſt have one Original for every Action. 
An Original is ſued out in London, and Bail put in, 
and the Declaration laid in another County; it's 

ood againſt the Party, but the Bail are diſcharged : 

ut tis otherwiſe on Bill. If one declare upon an 
Obligation with a hic in Curia prolat. he mult ſhew 
the Obligation, on Oyer pray d of it by the Defen- 
dant, or the Declaration will not be good. A Plain- 
tiff declaring as Executor or Adminiſtrator, is to 
ſet forth the Probate of the Will, and Letters of Ad- 
miniſtration, with a Profert in Curia, or the Decla- 
ration is not good. 

If a Declaration begins Queritur de Placito tranſpr. 
pro eo quod, &c. it may be a Declaration in Cale; 
and will ſerve for either Treſpaſs, or Caſe. A De- 
claration in Engliſh is not good; it muſt be in La- 
tin, and falſe Latin, ſhall not hurt it. In Action of 
Covenant, there needs no more of the Deed to be 


mentioned in the Declaration, than the Covenant 


where the Breach is aſſigued; Nor in Slander, _— 
ere 


\ 
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there be more Inducement than neceſſary ; the like 

mult be obſerved in Actions upon general Statutes, Cro. El.645, 
concluding contra formam Statuti, &c. But in De- 857. 
clarations for Words, the Words are to be laid ex- 5 Mod. 72. 
preſsly and poſitively ; not with an hes verba wel Panv. Abe. 
conſimilia, a quorum tenor ſequitur, 8c. In Action up 266, &c. 
on Aſſampſit, the Plaintiff is to declare upon the 

whole Promiſe made, not Part of it ; or on Trial, he 

will be Nonſuit. | 

The Plaintift is to file his Declaration; before 
filed; tis not upon Record, to warrant a Judgment. 

If the Plaintiff's Attorney can't find the Defendant's Paſch. 13 
Attorney to deliver him the Declaration, filing it Car. B. R. 
in the Office, will be a good Delivery; and if the 
Defendant do not plead, according to the Rules of 

Court, judgment may be had againſt him. The 
Plaintiff's Attorney is not obliged to ſet his Hand to 

the Declaration ; the Defendant's Attorney mult re- 

ceive it without, knowing him to be the Attorney 

in the Cauſe. On filing Declarations, Copies ate 

{ſerved on the Defendants, or their Attornies, Cc. 

A Plaintiff may amend his Declaration in B. K. 1 Lill. 409. 
in Matter of Form, after a general Iſſue pleaded, be- B. R. 
fore Entry, without paying Colts, or giving linpar- 
lance ; but if he amend in Subſtance, he is to pay 
Coſts, or give Imparlance : If he amend in Sub- 
ſtance, after ſpecial Plea pleaded, he mult pay Colts, 
though he would give Imparlance : A Verdict helps Id. 411. 
Defects in Declarations, in Matter of Form ; but not 
in Matter of Subſtance, on which no good Judg- 
ment can be given. | : 

If the Plaintiff's Attorney delivers a Declaration to Inſtit. Legal. 
the Defendant's Attorney, and afterwards amends it, 189, 19a. 
and tenders another Copy with the Amendments ; C. B. 
the Defendant's Attorney is not bound to receive it, 
except the Court, or a Judge order him, A Mi- 
fake in a Declaration, the Plaintiff may amend in 
CB. on Notice before the Eſſoin- Day, and the Pe- 
fendant-ſhall have no Advantage thereof; And before 
Demurrer, or Iſſue joined, the Plaintift may amend, 
paying Coſts, But if Pleadings are enter d, the 
Plaintiff may not amend ; but it is to enter a Dit» 
continuance, and proceed de Novo, 
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* 
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4 & 5 W. 
& M. c. 21. 


8 & 9 W. z. 


4 & 5 Ann. 


Terms de 
Ley 330, 
$31, 3354+ 


1 Inft. 6. 
/Plowd. 152. 
1 Inſt. 47, 


201, 365. 
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Where a Defendant is taken or charged in Cuſto- 
dy, upon any Writ out of the Courts at Weſtminfer, 
and impriſoned for want of Sureties for Appearance ; 
the Plaintiff is to declare againſt him before the End 
of the next Term, and cauſe a Copy to be deli- 
ver'd to the Priſoner or Gaoler, to which Declara- 
tion the Priſoner is to plead, or the Plaintiff to have 
Judgment. | 

But if the Declaration be not entered, or left in 
the Office, before the End of the next Term, and 
Affidavit of it made and filed, before the End of 


twenty Days after, or ten Days if in Eaſter Term; 


the Priſoner ſhall be diſcharged by Superſedeas, on 
entring his 1 | | 

The Plaintiff's Attorney is to file his Warrant the 
Term he declares; and the Defendant the Term he 


appears. 


Deeds. 


A Deed is a Writing, ſealed and delivered, to 
LT teſtify the Agreement of the Parties thereto, 
for the Matters therein contained. 

All Deeds are either Indented, or Poll ; of Deeds 
by Indenture, there are two, three, or more Parts, 
whereof the Feoffor, Grantor, or Leſſor hath one; 
the Feoffee, Grantee, or Leſſee another Part, and ſome 
other Perſon a third, &c. A Deed Poll, is ſingle, 
and of but one Part, which the Feoffee, or Grantee 
hath. And every Deed conſiſts of three prin- 
cipal Points, Writing, Sealing, and Delivery: Wri- 
ting to expreſs the Contents ; Sealing to teſtify the 
Conſent of Parties; And Delivery, to e it 
binding and perfect. 

There are ſeveral Sorts of Deeds, by which Lands 
paſs from one Man to another ; as Feoffment, Bar- 
gain and Sale, Leaſe and Releaſe, Indentures to lead 
the Ufes of Fines, Leaſes, Aſſignments, Cc. And 
Deeds have ſeveral formal Parts,viz. the Date, Premiſſes, 
Habendum, Reddendum, Condition, Covenants, War- 
ranty, Cc. The Premiſſes ſet forth the proper 
Names of the Parties, with their Additions, the 
Lands granted, Conſideration, c. The Habendum 
names 


Frege 
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names the Certainty of the Eſtate granted; The 
Reddendum reſerveth ſomething to the Grantor, as Noy Max. 54. 
Rent, &c. Conditions, and Covenants are for the 
holding, or not — of the Eſtate granted, on 
performance of ſome Act: And Warranty, is to ſe- 
cure the Eſtate to the Grantee, and his Heirs, Cc. 
The Date of a Deed, is not of the Subſtance of 2 Rep. 5. 
it; for if it wants a Date, or hath a falſe, or im- 
ſſible Date, it is a good Deed : It ſhall commence 
om its Delivery. A Deed dated 20th May, To hold 1 Init 45 
from the Day of the Date, ſhall begin on the 210 
May; But if to hold from the making, or from 5 Rep. ». 
thenceforth, it ſhall begin on the Day delivered. 
A Decd may be good, without the orderly and for- 1 Inſt. 35, 
mal Parts; but without Delivery, it is no Deed : 2 Rep. 5: 
And the Delivery may be abſolute, or conditional ; 9 Rep. 136. 
If abſolute, without Words. But if left on a Ta- 1 Leon. 140. 
ble, &c, when ſealed, and the Party to whom made 
takes its up, it is no Delivery, without ſome Words: 
Though where Parties have came for that Purpoſe, Cro. El. 7. 
and done every Thing elſe, it has been held a good 
Delivery in Law. If the Writing ſealed, lieth on 
the Table, and the Grantor ſaith to the Grantee, 
Take that as my Deed, or this will ſerve, &. it is a 
good ray A Deed ſealed, and delivered, may 1 Inſt. 7. 
be good without Signing; but it is uſually done, 10 Rep. 93. 
and there muſt be Witneſſes to the Sealing and De- 
livery. Reading a Deed falſe to an illiterate Perſon, 2 Rep. 3. 
it ſhall not be his Deed : But if he do not require 2 Roll. Abr. 
f to be read, and ſeal and deliver it, he is bound 28. 
it. ä 
"If all the Parts of a Deed, may by Law ſtand 1 Lill. 421. 
together, no one Part thereof ſhall make it- void. 
here there are two Sentences in a Deed, the ſecond 1 Roll. Rep. 
may explain the firſt, Words repugnant in Deeds, 575 
are to be rejected; and Judgment given on the other 
Words. When the Words of a Deed may have a Cro. El. 4:0. 
double Intendment, one ſtanding with Law, and the 
other againſt Law; the Intendment that Randeth h 
with Law ſhall be taken: And if a Deed by any 1 Inft. 42. 
Conſtruction of Law can be conſtrued to have 
legal Operation, the Law will not make it utterly 
void, though it cannot operate as the Decd purports. 
L 4 The 
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The Law will tranſpoſe Clauſes in Deeds, to come 
to their true Meaning ; but not confound them. 
1 Inſt. 217- In the Expoſition of Deeds, there are four Grounds, 
1. That they may be molt beneficial to the Taker, 
2. That they ſhall never be void, where the Words 
Plowd. 160. may be employ'd to ſome Intent. 3. The Words 
are to be conſtrued according to the Intention of 
Poph. 138. the Parties, and not otherwiſe, 4. They are to be 
conſonant to the Rules of Law. The Intent of the 
Raym. 142. Parties, ſhall take Effect, if by any Conſtruction it 
6 Rep. 36. may ſtand with Law, Deeds are to have à reaſon- 
able Expoſition, without Injury, againſt the Gran- 
1 Inſt. 313. tor, to the greateſt Advantage of the Grantee. They 
are to be expounded ſo, that all Parts ſhall ſand : 
7 Rep. 42. If the ſecond Part contradicts the firſt, the ſecond 
Part ſha!l be void ; but if the latter Part expound 
1 Roll. Rep. the former, both to ſtand together. The firſt Deed 
375. ſtands in Force. | 
In Deeds the Conſideration is a principal Thing 
1 Roll. Rep. to give thein Effect: The Foundation of Deeds, 
40. ought to be honeſt. And falſe Latin, or falſe Ex- 
liſh, will not make a Deed void: But Raſure or 
| $a Trl eg in a material Part, without ſome 
Memorandum of it on the Back, will make it void. 
13. 27. El. And if Deeds are fraudulently made, to defraud Cre- 
2 Roll. Abr. ditors, or Purchaſers; When got by corrupt Agree- 
28. ment; by Force, or Dureſs, Cc. they are void: 
1 Inſt. 253. So they are for Uncertainty ; by Reaſon of Infan- 
11 Rep. 27, cy, or other Diſability in the Makers; by breaking 
28, oft the Seal, Cc. 
1 Inſt. 35, A Deed alledged in Pleading, muſt be ſhewed 
2.2.5 to the Court, that the Court may judge of it : 
5 Rep- 74 Bur if it remains in one Court, it may be pleaded 
10 Rep. 92. in another Court, without ſhewing. 
+& Ann. Deeds are to be regiſtred in the County of Yor, 
Ann. and Afiddleſex, by Statute. 


Default, 


. 
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Dekault. 


N is taken ſor a Non-Appearance in Court, 
at a Day aſſigned. | 8 

If in a Trial at Law, the Plaintiff makes Default 1 Lill. 425. 
in his Appearance, he ſhall be nonſuited ; And if a 
Detendant make Default, 2 {hall be had 


againſt him. But before a Verdict is taken by De- 
fault, the Cryer of the Court calls the Defendant 
three Times, and then if the Party doth not appear, 
the Plaintiff's Counſel prays that the Inqueſt may be 
taken by Default. He is called three Times, to ſhew 
if he hath any Challenge to the Jurors ; before the 
Inqueſt is taken. 
na Perſonal Action, where two are to recover, 6 Rep. 25. 

the Default of one is the Default of the other; But 
contra, where they are to diſcharge themſelves per- 
ſonally. 


. Jurors making Default in Appearance, are to loſe 35 H. 8. e. 6. 
and forfeit Iſſues, | 


Defamation, 


Efamation is when a Man ſpeaks ſcandalous 
and reproachful Words of another, or of his 
Title to his Eſtate, of a Court of Juſtice, &c. for 
which the Perſon off:nding ſhall be puniſhed ac- 
cording to the Nature and Quality of his Offence ; 
ſometimes by Action at Common Law, other times 
vy Statute, and ſometunes by the Eccleſiaſtical 
aws. 


But for Defamations in the Spiritual Court, they Terms de 


- ought to be of a Spiritual Nature; as-for calling Ley 224, 


a Man Heretick, Schiſmatick, Adulterer, Fornicator, 225+ 
Cc. whereby he loſes his Preferment in the Church, 
Cc. which are determinable in the Eccleſiaſtical 
Courts, and not at Common Law : Though for tuch 
Defamation, meerly Spiritual, no Damages are gi- 


ven; but a Puniſhment is inflicted, by way of Pen- 
nance, Cc. 


2 If 


154 
Ibid. 225. 


4 Rep. 18. 


1 Inſt. 236. 
Dyer 315. 


1 Inſt. 236. 


Plowd. 137. 
Plowd. Idid; 


Cro. Jac. 837. 
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If a Man ſlander the Title of another, by ſaying 
that a third Perſon hath Right to his Land, and he 
is damnifyd, Action of the Caſe lies, though the 
third Perſon hath a colourable Title; he having med- 
Jed in a Matter that concerned him not : But if a 
Man faith that he himſelf hath Right to the Land, 
it is otherwiſe, no Action lies. 


vide Arion of Slander, Scandalum Pag⸗ 
natum. 


| Defeaſance. 


3 is a Condition relating to a Deed, 
which being performed, the Deed is defeated, 
and made void. | | 

There are certain Requiſites, to the well making 
of a Defeaſance ; viz. That it be in Eodem modo as 
the Thing to be defeated, which is by Deed ; That 


it recite the former Deed truly; That it be between 


the ſame Parties; That it be made at the Time, or 
after the Deed, and not before; That it be of a Thing 
defeaſable. 

A Defeaſance will defeat executory Inheritances ; 
as Leaſes for Years, Rents, Annuities, Conditions, 
Covenants, if made after ſuch Things are grant- 
ed; and ſo of Obligations, Recognizances, Statutes, 
Judgments, Cc. But Inheritances executed by Li- 
very, ſuch as Eſtates in Tail, or for Life, &c. cannot 
be defeated, but when the Defeaſance is made at the 
Time of the Feoffment, and not afterwards. 

Defeaſances are for the moſt Part made after the 
Deed whereto they have Relation : Obligations, Sta- 
tutes, Judgments, Cc. being moſtly the Subject of 
Defeaſance. | 

A Man can't make a Defeazance of a Judgment, 
before given. 


Delozce⸗ 
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Dekoꝛcement. 


Eforcement is a Law Term, ſignifying where 
any one is caſt out of his Lands or Poſſeſſions 
by Force. 

If many have Right to Lands, as common Heirs, Terms de 
and one keeps them out; the Law adjudges that he Ley. 
deforces them, though he never diſſeiſed them. And F. N.B. 118, 
if Tenant 1n Tail make Feoffment in Fee, and after 
his Death, his Heir ſue a Writ of Formedon againſt 
the Feoffee ; the Writ ſhall ſay that the Feoffee 
wrongfully deforced him, Cc. notwithſtanding there 
was no Diſſeiſin; the Feoffee having entred in the Lit. 138. 
Life of Tenant in Tail, when the Heir had no pre- 
ſent Right. 

A. Deforceor differs from a Diſſeiſor; A Man may Britt. c. 33. 
diſſeiſe another, without Force; and one may deforce | 
another that never was in Poſſeſſion : And he differs 
from an Intrudor, as he keeps out the right Heir ; 

a Man is made an Intrudor, by wrongful En- Bra&.1.4.c.r 
try on Lands or Tenements, void of a Pofleſ- | 


{or. 


Demand. 


Emand is a Calling upon a Man for any Thing 
due; And uſed for Recovery of Rents, to en- 
title Entries, &c. 
A Demand is to be legal, and made in ſuch Man- 1 Lill. 431. 
ner as the Law requires: Demand of Rent reſerved 
upon a Leaſe, of a Meſſuage and Lands, ought to 
be at the Meſſuage, at the fore Door ot the Houle, 
the moſt notorious Place: And where Lands and , ,,q 201 
Woods are let together, the Rent 1s to be demanded 8 
on the Land, as the moſt worthy Thing; and of poph. 58. 
Land, on the moſt publick Part. ; 
Where a Rent is made payable at a certain Pyer 68. 
Place off from the Land, there needs no — 
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of the Rent upon the Land for the Re- entry; 
4 Rep. 73. but it ought to be made at the Place appointed 
for Payment of the Rent. If a Leſſor in De- 
mand of Rent for Re-entry, demands one Penny 
1 Leon. 425. more or leſs than due; or in his Demand, doth 
Cro. El. 209. not ſhew the Certainty of the Rent, the Day 
of Payment, and when due, the Demand is not 
good. To demand all the Rent due 1s not good ; 
it muſt ſhew what Rent, and for what Time de- 


manded. 
1 Plowd. 70» In Order to re-entry for Non-payment of Rent 
71, upon a Leaſe, the Leſſor, or ſome other Perſon by 


his Direction, is to go on the laſt Dey of Payment, 
before Sun-ſet, and at the fore Door of the 
Houſe, Cc. make the Demand » As, I do here demand 
the Sum of, &c. jor Half a Tear's Rent, due at, &c, 
And after the Demand continue at the Place till 
it is ſo dark, that he cannot ſee to tell Mo- 


| ney. 1 | 
Dyer 51. For Re-entry, the Demand muſt be on the Day 
of Payment of the Rent, and it is to be exactly 
obſerved ; But a Demand at any Time after due, is 
Trin. 22 {ſufficient for a Diſtreſs. The Taking of a Diſtreſs 
Car. B. R. for Rent, and bringing Action of Debt for Money 
due on a Bond, are a Demand in Law of the 
Trin. 3 Ann. Rent and Debt. Where there is a Duty, which 
1 Lill. 432. the Law makes payable on Demand, no Demand 
Cro. El. 548. need be laid; but where there is no Duty till De- 
mand, Demand muſt be had to make the Duty. Debt 
— Bond to be paid upon Demand, is a Duty pre- 
ently. f 
A Leaſe with Condition to be void, on Non-pay- 
ment of Rent, is not void, unleſs the Rent be de- 
manded, and an Entry made, Cc. | 
Debts, Cc. are to be demanded in Time, by the 
Statute of Limitations, or be loſt, Yide Actions. 


Hob. 69, 331. 


Demeſnes, 
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Demelnes. ö 


* are Lands belonging to a Manor, ma- 
nually occupied, and poſſeſſed by the Lord 
for the Maintenance of himſelf and Family. Of 
theſe the Lord is ſeiſed in his Demeſne, (or Domain) 1 Inſt. 17, 
as of Fee, for the Service of his Houſe. : 

Antient Demeſnes are certain Manors belonging 2 Inſt, 542. 
to the Crown, which were in Poſſeſſion of Edward 
the Conjeſſor, or William the Conqueror : They are 4 Inſt. 269. 
Lands held originally of the King, who 1s abſolute 
Lord. The Tenants in antient Demeſne, are diſ- 9 Rep. 31. 
charged from Taxes by Parliament, unleſs ſpecially 5 Rep. 105. 
named; from Toll for Goods bought and fold, in F. N. B. 14, 
Fairs and Markets, for all Things concerning Huſ- 15, 22, &c. 
bandry and Suſtenance; they are not to be ſued for 
their Lands, out of the Court of the Manor, nor 
obliged to appear at any other Court, &c. But- this 
Privilege, extends not to Lands held by the Common 
Law ; nor to Buying and Selling of Goods, Cc. 2 Iaſt. 221. 
that riſe not upon the Maintenance and Husbandry * Cro. 227 
of the antient Demeſnes. 

Lands in antient Demeſne, are extendible upon a 
Statute Merchant, Staple, or Elegit. 


- Demurrers, 


Emurrer is an Abiding in Point of Law, on 

the Denial of the Sufficiency of a Declaration 

or Plea, by Plaintiff or Defendant, and a referring 

to the Judgment of the Court, whether the Declara- 

tion or Plea be ſufficient in the Law, to be anſwered 

and maintained. f > 

A Demurrer may be to the Writ, Count, or Declara- Inſtit. Legal. 

tion, or to any Part of the Pleadings, &c. Alſo Demur- 526, 527+ 

rer may be to a Demurrer: And in theſe Cates, there may 
be a general, or ſpecial Demurrer ; a general Demurrer 
without ſhewing any Caute, but only the general 
Words, Quod Breve vel Nar, vel Placitum, &c. Ma- 
teriaque in eodem content minus ſufficiens in lege eæxiſt, 
c. A ſpecial Demurrer, where the Cauſes of De- 
MurIer 


1 Inſt. 71. 


10 Rep. 88. 


Reg. Plac. 
137 


1 Lill. 437. 


M. 23 
Car. B. R. 
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murrer are particularly ſet down. For want of Sub- 
ſtance, a general Demurrer is good; but for want 
of Form, it muſt be ſpecial, and the Cauſes ſpe- 
cially aſſign d. 7 
Wherever in Pleadings, Cc. a Matter is inſuffici- 
ently alledged, that the Court cannot give certain 
— thereupon, a general Demurrer may ſuf- 
And as he that demurs generally, confeſſeth 
all Matters of Fact, that are well and ſufficiently 
pleaded ; ſo he that demurs ſpecially, can take no 
Advantage of any other Matter of Form, than what 
is expreſſed in his Demurrer ; but he may take Ad- 
vantage of Matter of Subſtance, though the De- 
murrer be ſpecial, and the Cauſes not ſet down. 
After Plaintiff and Defendant have joined Iſſue, 
which goes to the Whole, neither of them can de- 
mur, without Conſent of the other: But one may 
demur to one Part of a Declaration, and plead to 
the other Part of it, with a Quoad, &c. And where 
there is an Iflue to Part of the Defendant's Plea, and 


1 Inſt. 71, 72. a Demurrer to the other Part; the Plaintiff before or 


after Judgment given on the Demurrer, may try the 


1 Saund. 80. Iſſue; though tis uſual to give Judgment firſt on 


1 Lill. Abr. 
435, 438. 


Plowd. 182. 


Trin. 23 


the Demurrer. The judgment of the Court is not 
to be pray d upon an inſufficient Declaration, or 
Plea, otherwiſe than by Demurrer; when the Mat- 
ter comes judicially before the Court. 

If a Demurrer be entered, it cannot be waved, 
except both Plaintiff and Defendant conſent. Where 
a Demurrer 1s double, and he that demurs aſſigns 
one Error in Fact, and another Error in Law, it is 
ill; and may be demur'd to. In all Caſes, if the 
Defendant pleads, where he may demur; he cannot 
afterwards take Advantage in Arreſt of Judgment, 


Writ of Error, G. A Party delay d in his Pro- 


ceedings by Demurrer, may move the Court to ap- 
point a ſhort Day to hear Connſel on the De- 
murrer, -and the Court will grant it. Where Judg- 
ment is given againſt the Plaintiff in Demurrer, the 
Detendant ſhall have Coſts. ; 
A Demutrer is to be argu'd by Counſel ; and if 
the Points in Demurrer are eaſy to determine, the 
Court gives Judgment preſently; but if difficult, 
they take Time to conſider of it, and give a Day 0 
| t 


1 
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the Parties ; when if the major Part of the Judges of Plowd. 5. 66. 
the Court, cannot determine it, it is to be ſent into 
the Exchequer-Chamber, to be argued by all the 
Judges, Cc. If Judgment is for the Detendant on 
the Demurrer, it is that the Plaintiff nihil capiat per 
Breve or Billam. : 

By Statute, Judges are to proceed to give Judg- 27 El. c. 5. 
ment, according to the Right of the Cauſe, after 
Demurrer joined, without regard to Pefects of Pro- 
ceedings, except ſuch as are expreſſed with the De- 
murrer: but this is not to extend to Appea 
Felony, Indictments, &c. 

And by this Act, the Cauſes of Demurrer are to 4 & 5 Ann. 
be ſpecially ſet down; or the Judges to give Judg- . 16. 
ment, without regarding Impertections in Writs, 
Declarations, Pleadings, Cc. 


Demurrer to Evidence. 


13 to Evidence, is when the Party that 
doth demur upon it, demands Judgment of the 
Court, whether the Matter given in Evidence is ſuf- 
ficient, admitting it to be true, to find a Verdict for 
the Plaintiff, upon the Iſſue joined. 

If the Plaintiff produces Witneſſes to prove a 5 Rep. 104. 
Fact, upon which a Matter of Law ariſes, and the Pe- 
fendant admits the Teſtimony to be true, the Defen- 
dant may demur in Law upon it; And the Plaintiff 1 Inſt. 72. 
may demur upon the Nefendant's Evidence. Where 
a Plaintiff ſhews in Evidence Deeds, or Writings, 2 Inſt, 4:6. 
Cc. on which a Queſtion of Law ariſeth, if the 
Defendant offers to demur upon it, the Plaintiff muſt 
join in Demurrer, or wave his Evidence, In Caſe of 
Evidence for the King, if the Defendant offers to 
demur, the King's Counſel are not obliged to join 
in Demurrer ; but the Court is to direct the — 
to find the ſpecial Matter. 

In theſe Demurrers, the Plaintift and Defendant 1 Lill. 441. 
agree upon the Matter of Fact in Diſpute ; And the 
Jury is diſcharged, ſo as not to paſs upon the Trial, 
but the Matter of Law is determined by the Judges. 


When 
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Cro.Car.143, When the Demurrer to the Evidence is determin d, 
there goes a Writ of Enquiry of Damages: But as 
— of late, find doubtful Matters ſpecially, we 

ve ſeldom Demurrers to Evidence. 


Demurrer to Indickments. 


HERE are Demurrers in Criminal Caſes, 
as well as Civil : And when a Criminal 
joins Iſſue upon a Point of Law, allowing the Fact 
to be true, as laid 1n the Indictment, this is a De- 
5 n Jud 4 
Inft. 178. ere the Demurrer is try'd by the Judges, an 
H P. C. — not by Enqueſt; And if the Indictment . 
by them to be good in Law, they proceed to Judg- 
ment and Execution, as if the Party were convicted 
by Confeſſion or Verdict. 


Denizens. 


Enizen is where an Alien born, becomes the 
King's Subject by Letters Patent. 

1 Inft. 8. When the King makes one a Denizen, he may 

purchaſe Lands, and the Iſſue afterwards may inhe- 

11 Rep. 67. Tit : But thoſe he had before, ſhall not. A Denizen 

Cro. Jac. 3 59. is enabled to purchaſe Lands, but cannot inherit the 

Lands of his Anceſtors ; tho as Purchaſer he may 


5 Rep. 52. enjoy them. Lands may be deviſed to one made 
Denizen by Patent. 
Vaugh. 285. An Alien hath Iſſue a Son, and afterwards is made 


Denizen by Letters Patent, and after that hath ano- 
ther Son ; the youngeſt Son ſhall inherit, and not 
the eldeſt. | | | 

But tis otherwiſe in caſe of Naturalization, by 
Act of Parliament. | 


Vide Naturalization, 


Deodands. 
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Deodands. 


91 is when any Man by Misfortune is ſlain, 
by a Horſe, Cart, or any other Thing that 
moves, which is forfeited to the King, or Grantee of 
the Crown: And ought to be diſtributed amongſt ; Inſt. 57. 
the Poor, for the appeaſing of God's Wrath. 5 Rep. 110. 
If a Man wounded by ſuch Accident, die within pioud. 260. 
a Year and a Day, it is Deodand : And if a Horſe ; Rep. 110. 
ſtrikes one, and afterwards the Owner ſells the 
Horſe, and then the Party that was ſtricken dies of 
the Stroke ; the Horſe ſhall be forfeited as Deodand, 
the Stroke being before the Sale. : 
If a Cartwheel runs over a Man, and kills him, 3 Inſt. 57. 
the Cart and Horſes are forfeited : If one under 14 
Years old, falls from a Cart, Horſe, &c. they are 
not Deodand ; but if a Horſe kills ſuch a Perſon, it Dalt. 3 53. 
is Deodand. If a Man riding over a River is 
drown'd, his Horſe is not Deodand : And if one Cro. Jac. 483 
falls out of a Veſſel in ſalt Water, where Accidents 
e are frequent, the Veſſel is not Deodand; but in freth 
| Water, it is. 


„„ 


— — 


* 2 


y There is no Forfeiture of a Deodand till found of; Rep. 110. 
8 Record, by the Jury, that finds the Death; who 1 Inſt. 114. 
n ought to appraiſe the Deodand. But Things fixed to 2 Inſt, 281, 
ic the Freehold, cannot be forfeited as Peodand. 
y | 
le 


Depoſitions. 


NN is the Teſtimony of a Witneſs taken 
in Writing by way of Anſwer, to Interroga- 
tories exhibited in Chancery. And where Witneſſes 
are going to Sea, or long Journies, the Court of 
B. R. will order them to be examined on Interroga- 
tories, at a Judge's Chamber, in Preſence of the At- 
tornies on both Sides; which Depoſitions ſhall be 1 Lill. 445+ 
good Evidence at the Trial. 
Depoſitions in a Cauſe in Chancery, after the Ibid. B. R. 
Cauſe determined, Cc. may be given in Evidence in 
8. Trial at Bar, in a Suit between the ſame Parties, for 
the ſame Matter, if the MY that depos d be _ 
. ur 
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4 Rep. 76. 


21 H. 8. c. 12. 


39 Eliz. c. 8. 
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but not otherwiſe; If living, he muſt appear in 
Court, to be examined viva voce. And regularly to 
make Depoſitions in Chancery Evidence at Law; a 
2 of the Bill and Anſwer ſhould be firk 
roved. | 
R Proof in the Chancery is generally made by De- 
poſitions of Witneſſes; and the Copies of Depoſi- 
tions regularly taken, publiſhed, and ſigned, may 
be read as Evidence at a Hearing. Alſo Depoſitions 
taken in one Cauſe, be uſed at the hearing of ano- 
ther Cauſe, between the ſame Parties, Cc. But 
not in a Cauſe between other Parties, tho' touching 
the ſame Matters, unleſs by ſpecial Order ; nor De- 


poſitions in other Courts, without ſuch Order. 


_ Depaivation, 


1 is an Eccleſiaſtical Cenſure, by which 
a Clergyman is deprived of his Benefice. 

And a Clergyman may be deprived or depoſed 
from his Preferment, for Matter of Fact, and in 
Law : As if he be guilty of Adultery, Fornication, 
Drunkenneſs, Cc. or be a Schiſmatick ; theſe are 

ood Cauſes of Deprivation : So if a meer Lay-man 
preſented and inſtituted in a Church; or if a Par- 
ſon hath Plurality of Benefices, Cc. By Statute, if 
= Perſon having a Benefice of the yearly Value of 
$ J. or more in the King's Books, accepts of a ſecond 
Benefice, (not being qualified) the firſt Benefice is 
void ; and the Incumbent deprived of it by Law, 

Deprivations of Biſhops, Cc. are declared lawful 

by this Statute. 


Diepu⸗ 


| Dig is he that exerciſes an Office in another's 
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Deputies, 


Right ; whoſe Forfeiture or Miſdemeanor ſhall | 

cauſe him whoſe Deputy he is to loſe his Office. A 2 Inſt. 191, 1 
ſuperior Officer mult anſwer for his Deputy, in Ci- 466. 1 
vil Actions; but in Criminal Caſes, Deputies are to Dr. & Stud. 1 
anſwer for themſelves. c. 42. 

The Common Law takes Notice of Deputies ; but Lit. 339. 
not of under Deputies. A Man cannot make his 9 Rep. 47. 
Deputy in all Caſes, except the Grant of the Office 
be to one to execute by himſelf or Deputy, Cc. 
When an Office deſcends to an Infant, Ideot, Cc. 
ſuch may make a Deputy of Courſe, A Coroner ||. 446 11 
can t make a Deputy, it being a judicial Office of Truſt, 3 [| 
and theſe judicial Offices are annexed to the Perſon : | 
But it is incident to the Office of Sheriff, to make 
a Deputy; and the Deputy hath equal Power with 2? *©P: 49. 
the High Sheriff. A Steward of a Court, may make Co. El. 534 
a Deputy; and Acts of a Deputy Steward's Nepu- 
ty, have been held good in ſome Cafes. A Bailiff 
of a Liberty, may make a Deputy. But if the Of- 
fice of a Parkerſhip be granted to one, he cannot 
grant this to another; being an Office of Truſt, and 
Confidence. 

A Deputy of an Office NN. in the 
Office; but doth all Things in his Maſter's Name. 


Cro. Jac. 240. 
Terms de 


Ley. 


Deraignment. 
Deniz is a Term in the Law, uſed for the De- 


nial of a Man's own Act; and Lex Deraiſuia 
ſignifies the Proof of a Thing which one denies to 
be done by himſelf, and his Adverfary affirms it, 
defeating the Aſſertion, and ſhewing it to be againſt Glanv. I. 2. 
Reaſon and Probability. It is diverſly uſed in our e. 6. 
Law : And if a Man hath an Eſtate in Fee, with 
Warranty, and enfeofts a Stranger with Warranty, Plowd. 7. 
and dies; if the Feoffee vouches the Heir, the 
Heir ſhall deraign the firſt Warranty, Cc. 


M 2 Joins 
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3 Lev. 114. 
8 Rep. 133. 
Noy 5 
104. 


1 Roll. Abr. 
529. 


Canc. Rep. 
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Lutw. 672. 
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Jointenants and Tenants in Common are to have 


Aid, to the Intent to deraigu the Warranty para- 
Mount. 


Detinue. See Action of Detinue. 


Devaſtavit. 


D is the Waſting of Goods, by Executor 
or Adminiſtrators : And not paying of Debis 
upon Judgments and Statutes, before Debts upon 
Bond, and {imple Contract; keeping the Goods of 
the deceaſed in their Hands, and not paying the 
Debts; or ſelling of them, and not paying off Debts, 
c. amount to a Devaſtavie. 

If Executors pay Debts upon ſimple Contract, be- 
fore Notice of Bonds, tis no Devaſtavit. An Ex- 
ecutor letling the Goods of the Teftator, at an under 
Value; or not obſerving the Law, which directs him 
in the Management thereof ; or doing any Thing 
by Negligence, or Fraud, whereby the Eftate of the 
deceaſed is miſemployed, it is a Devaſtavit, or Waſte ; 
And he ſhall be charged for ſo much De bonis propriic, 
as if for his own Debt. And if the Executor dies, 
his Executors or Ad miniſtrators, are chargeable : But 
the Fraud or Negligence of one Executor, is not 
chargeable on the reit. A Feme Executrix, taking 
Husband, who waſtes the Eſtate, ſhe is chargeable in 
a Devaſtavit after his Death: But a Husband is not 
to be charged after the Death of a Wife Executrix, 
on Suggeſtion of a Devaffavit. 

Legacies paid before Debts, by Executors, where 
there is not enough left to pay the Debts, is Waſte 
in the Executors ; and they muſt anſwer it out of 
their own Goods. On paying of Legacies in ſuch 
Caſes, fis good to take Security to ſave harmleſs. 
5 How Exccutors charged in Actions. Jide Debes & 

liner. 


. Dimi- 
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Diminution. 


Iminution is when the Plaintiff or Defendant 

in Writ of Error, alledges to the Court, that 
Part of the Record remains in the inferior Court, 
not certified ; and prays that it be certified by Cær- Co. Ent. 232. 
tiorari. 

Of courſe Diminution is to be certified in a Writ z Lill. 253 
of Error; but if Iſſue be joined upon the Errors aſ- 
ſigned, and the whole Matter entered upon Record, 
and the Record made a Confilium, there mutt be a 
Rule of Court granted for a Certiorari to certify 
Diminution, appearing in the Proceedings. 

Where on Diminution alledged, the Plaintiff in Cro.Jac. 597. 
Errors, certifies one Original, &c. which is wrong, 

and the Defendant in Errors another, that is true; Cro Car. 91. 
that ſhall Rand. 


A oR.. 0 (wo 


Dilability. 


* is where a Man by Reaſon of any 
Thing done by himſelf, or his Anceſtors, or 
for other Cauſe, is diſabled and made incapable to 
do any Act, inherit Lands, or take Benefit or Ad- 
vantage of a Thing, which otherwiſe he might 
have had or done. 
There is a Diſability by Act of the Anceſtor ; Terms de 
by AR of the Party himfelf; by Act of God; and Ley 256,257. 
by the Common Law, and Statute Law. Diſability | 


e by Act of the Anceſtor, where he is attainted of 
ie W Treaſon, or —_ which corrupts the Blood of 
this Children, ſo that they may not inherit: Diſ- 


ability by Act of the Party himſelf, where a Man ; Rep. 21. 

binds himſelf, that upon Surrender of a Leaſe, he 

will grant a new Eſtate to the Leſſee, and after- 

wards, grants over the Reverſion, which diſables 

him to perform it; And if a Man do any Act, 

whereupon he is excommunicated, Cc. he is diſ- 

abled- : Diſability by Act of God, as Perſons Non 

Sane Memorie, who are diſabled to grant, Cc. Diſ- 4 Rep. 123. 

j. bility, by Act of r a Man by Act 1 8 Rep. 43. 
3 8 
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the Law, without any Thing by him done, is dif- 
abled; as an Alien born, Cc. But a Man himſelf 
of full Age, ſhall never be received to diſable his 
own Perſon. 
Diſabilities by the Common Law, are Infancy, 
11 Rep. 77. Ideocy, Coverture, &c. Of theſe ſome are abſolute, 
as of Infants, who cannot do any Act that will 
Litt. Se&. bind, but may in Time be avoided ; And if an Ideot, 
405. Non Compos, or Feme Coyert, make any Conveyance, 
. Anleſs by Fine, Cc. it is voidable, 5 
13 Eliz. By Statute; Biſhops, without Dean and Chapter, 
1 W. & M. Gr. are diſabled to do any Thing, to the Prejudice 
. of their Succeſſors: Papifts, to make any Preſenta- 
11 & 12 W. tion to a Church, purchaſe or take Lands, &'. or 
3 + Geo, to grant Lands, but by Deed inrolled : Officers Ci- 
1& 3 Geo. vil and Military, Members of Colleges, Counſellors, 
Attornies, not taking the Oaths, diſabled to execute 
13 W. z. c. 6. Offices, and Employments, ſue in Law, or Equity, 
12 W. 3.c 2, be Executors, Cc. And Perſons born out of t 
Realm, though naturalized, are diſabled to be Mem- 
bers of Parliament, enjoy Offices, &c. 
5 Geo. c. 27. Artificers going out of the Kingdom, not to have 
Lands by Diſcent, Deviſe, Cc. and deem'd Aliens. 


Vide Capacity. 


Dilcent. 


9 a Means whereby Lands or Tenements 

are derived to a Man, as Heir, and by Right 

of Blood, from an Anceſtor : And this is the wor- 

thieſt Means, whereby Lands can be acquired. It is 

where one bath Land of Inheritance in Fee-ſimple, 

237+ and dieth without making any Diſpoſition thereof, 
when the Law caſts it upon the Heir. 

1 Inſt. 10, 11. This Diſcent is Lineal, or Collateral; Lineal, is 
downwards in a right Line, from Grandfather to Fa- 
ther, Father to Son, Son to Grandſon; Collateral, 
is another Branch of the whole Blood, as Grandfa- 
ther's Brother, Father's Brother, and ſo downward, 

1 Vent. 415. The Lineal Heirs firſt inherit: And if a Man pur- 

chaſe Lands, in Fee-ſimple, and dies without ou, 


—_ — 


— «] 
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for Default of the right Line, he which is next of 
Kin in the Collateral Line, of the whole Blood, 
ſhall have the Lands by Diſcent, as Heir to him. 
Where Lands diſcend on the Part of the Father, the 1 Inſt. 13, 14. 
Heirs of the Mother ſhall not inherit; and Lands 
diſcending on the Part of the Mother, the Heirs of 
the Father ſhall never inherit. Though 'tis otherwiſe 
in caſe of Purchaſe, where a Son purchaſes Lands 
and dies, without Iflue ; if there be no Heirs on the 
Part of the Father, thoſe on the Mother's Side ſhall 
inherit. 4 ; 
A Perſon to have Land in Fee ſimple, by Diſcent, Lit. Sect. 4. 
muſt be Heir of the whole Blood : And where Lands 
diſcend to the Son from the Father, and he enters 
and dies ſeiſed, without Iſſue, this Land ſhall di- 
ſcend to the Heirs of the Part of the Father; and if 1 Inſt. 13. 
there be none ſuch, the Lands ſhall Eſcheat : So 
where Lands diſcend on the Part of the Mother, 
There is a Difference between Diſcents from Father 
and Mother to their Children, and between Brothers 
and Siſters; a Son, or Daughter, need be only of Noy 68. 
the Blood, either of Father, or Mother, which hath 
the Inheritance ; but the Brothers and Siſters muſt be 
of the ſame Father and Mother, to inherit one ano- | 
ther. If a Man hath Iſſue two Sons by divers Ven- 1 Inſt. 14. 
ters, the younger Brother of the half Blood ſhall 
not have the Land purchaſed by the elder Brother, 
on his dying without Iflue ; but the elder Brother's 
Uncle, or next Couſin. The elder Brother, of the 


whole Blood, ſhall have Land by Diſcent, purchaſed 


by a middle or younger Brother, if they die without 

Iſſue: And if there be no Brother, or Siſter, the Un- Lit. 3. 
cle ſhall have it as Heir, and not the Father ; tho' it 

may afterwards come to the Father, as Heir to the 3 Rep. 40, 
Uncle; and if after the Diſcent to the Uncle, the 1 Inſt. 11. 
Father hath Iſſue another Son, or Daughter, that 

Iſſue ſhall enter upon the Uncle, and hold the E- 


ſtate. Inheritances may lineally diſcend, not aſcend; vaugh. 244. 


And in the right Line, Children inherit their An- 
ceſtors without Limitation ; but the Anceſtors can- 
not take from their Children : In the Collateral 
Line, the Uncle inherits the Nephew ; and is inhe- 
rited by him. nk 
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In Diſcents, the next and moſt worthy of Blood, 
ſhall inherit ; as the Male and all, Diſcendants from 
him, before the Females; and the elder Brother 
and his Poſterity, before any younger Brother, &«, 
A Siſter of the whole Blood, ſhall be preferred before 
the younger Brother of the half Blood: But ſuch 
a younger Brother, may be Heir to his Father or 
Uncle; though not to a Brother, for want of the 
whole Blood. None can inherit Lands as Heir, 
but the Blood of the firſt Purchaſer ; the Blood of 
the Mother, ſhall not inherit the Father ; but her 
Heirs may inherit a Son, being of the Blood of 
him. And one muſt be Heir to him that was laſt 
actually ſeiſed; if Tenant in Fee-ſimple, hath a 
Son and Daughter, by one Venter, and a Son by 
another, and dies ſeiſed, and the elder Son dies with- 
out Iſſue, before actual Seiſin, the younger Brother 
is Heir to the Father; but if the elder Brother had 
entered, the Siſter would have been Heir to him. 

By Diſcent, Lands go to the eldeſt Son, as Heir, 
and to his Iſſue; the Sons firſt, in order of Birth, 
and for want of Sons, to all the Daughters equal- 
ly, who inherit as one Heir; If the eldeſt Son 
hath no Iflue, then to his next eldeſt Brother, of 
the whole Blood, and his Iſſue ; And for want of 
a Brother, to a Siſter or Siſters of the whole Blood, 
and her and their Iſſue; If there be no Brother, or 
Siſter, to the Uncle, and his Iſſue; And for want 


of Uncle, to an Aunt or Aunts, and their Iſſue; 


Wood. Inſt. 
218, 


1 Inft, 10. 


3 Rep. 41. 


And if there be none ſuch, then to Couſins, in the 
neareſt Degree of Conſanguinity. 

And ſoine carry Diſcents farther ; as for want 
of Uncles, and Aunts, to the Father, and the 
half Blood, and their Iſſue; and for want of Un- 
cle, Aunt, Father, and half Blood, to next of Kin, 
in the Collateral Line. Here the half Blood come 
in, after the Father, who are of the whole Blood 
to him ; though not to their Brethren, 


In Diſcents of Lands of the Crown; and of Dig- 


nities; half Blood is no Impediment : Nor is it in 
Eſtates - tail, the Iſſue being in by Diſcent, per for- 
mam Doni, and ever of the whole Blood to the 
Donee. 1 


3 . If 


I 
0 


If Lands are granted in Fee to a Man's right Hob. 30. 
Heirs, by the Name of Heirs ; the Heir is in by Di- 
ſcent : Contra, in Gift in Tail, 


Diſclaimer. 


| Þ cry is a Denying to have any Right to a 
Thing. If a Lord diſtrains his Tenant, and he 
ſues a Replevin, and the Lord avows the Taking, 
by reaſon he holds of -him; if the Tenant fay that 
he doth not hold of him, this is called a Diſclaimer ; 
And if the Lord thereupon bring a Writ of Right, 
and it be found againſt the Tenant, he ſhall loſe 
his Land, And if a Man brings a Precipe againſt Toms de 
two others for Land, and one of them the Tenant Ley 263. 
diſclaims, and faith that he is not Tenant, nor 


claims any Thing therein ; then the other ſhall have 
the whole Land. | 


And after the Tenant hath diſclaimed, on Action 8 Rep. 62. 


brought againſt him, he ſhall not have Writ of Er- 
ror, to have Reſtitution ; but is barr'd of his Right 
to the Land. But a verbal Diſclaimer, is not good 
againſt a Need ; nor will the Diſclaimer of a Wite, 
bar her Entry on her Lands, Cc. 

There are Diſclaimers in ſeveral Caſes ; as of 
Right to a Legacy by Will, in order to be a Wit- 
neſs ; of Executorſhip, Cc. where a Man may ſafely 
make them, and they are for his Intereſt, 


Diſcontinuance. 


Th ame of Eſtate, is where Tenant in 
Tail, or a Man ſeiſed in Fee-ſimple, in Right 
of his Wife, G. Aliens Lands or Tenements, with 
Livery, Cc. Theſe Alienations, are called Diſcontinu- 
ances ; In which Caſe, the iſſue in Tail after the 


Death of Tenant in Tail, and thoſe in Remainder ; 1 Inſt. 325. 
nor the Wife after the Death of the Husband, cannot 2 Inſt, 681. 


enter, but are driven to their Action. 


A 
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A Diſcontinuance may be five Ways; by Feofl- 
ment, Fine, Recovery, Releaſe, and Confirmation 
with Warranty: A Grant without Livery ; or a 
Grant in Fee, without Warranty, are no Diſconti- 
nuances; Tenant for Life, Remainder in Tail, Re- 
verſion in Fee; Tenant for Life enfeoffs the Rever- 
ſioner, this is a Diſcontinuance. So Tenant in Tail, 
Remainder in Tail, Reverſion in Fee; Tenant in 
Tail enfeoffs the Reverſioner, it is a Diſcontinuance, 
But Tenant in Tail cannot diſcontinue, if not ſeiſed 
by Force of the Entail ; unleſs by reaſon of War- 
ranty. - 7 

Where there is no Livery on a Grant, it may bind 
only during the Grantor's Life. If Tenant in Tail 
of a Copyhold, ſurrenders to another in Fee; this 
makes not any Diſcontinuance, but the Heir in Tail 
may enter, And a Diſcontinuance may be defeated, 
when the Eſtate which work d it is defeated ; as if a 
Husband make a Feoffment in Fee of the Wife's 
Land, upon Condition, and after his Death the Heir 
enters on the Feoffee for the Condition broken; the 
Diſcontinuance is defeated, and the Feme may enter 
upon the Heir. 

A Diſcontinuance taketh away an Entry only; 
and 'tis always by wrong. The Titles of Diſcon- 
tinuance, and Remitter, were formerly large in out 
Books; but are abridged by Statute. By Statute, a 
Husband is reſtrained from Alienation of the Wite's 
Land; And the Wife Tenant in Tail, Cc. from ma- 
king Diſcontinuance of Lands of the Husband ; and 
Eccleſiaſtical Perſons, to alien or diſcontinue their 
Eſtates. 

Some Diſcontinuances at Common Law, are now 
made Bars as to the Iſſue in Tail; tho are ill Diſ- 
continuances in ſome Caſes, to him in Remainder, 


Cc. ſuch as Fines, with Proclamations, by Statute. 


Dil- 
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Dilcontinuance of Pꝛocels. 


Iſcontinuance of Proceſs, is where it is put 
Sine Die, and diſmiſs d the Court: And if 
the Plaintiff doth nothing, it is a Diſcontinuance, 
and he muſt begin his Suit again. Alſo where tis 
too late to amend, or the Plaintiff would proſecute 
in another Court; he 1s to diſcontinue, and proceed 
de Novo. | 
The Plaintiff cannot diſcontinue his Action, after Cro. Jac. 33. 
a Demurrer joined and entered, without Leave of 
the Court. And if there be no Diſcontinuances 
entred upon the Roll, the Defendant may enter them. 
After a Verdict, no Diſcontinuance is to be had, with- 1 Lill. 473. 
out Leave of the Court. Diſcontinuance of an 1 Lev. 48. 
Action or Suit, is not perfect till entred on the Cro.Car. 236. 
Roll, to be of Record. But all Diſcontinuances, 32 H. 8. zo. 
Miſcontinuances, and Negligences of Plaintiff or 
Defendant, are cured after Verdict: And Diſconti- Danv. 3 52. 
nuance of Proceſs, is helped at Common Law, by Show. 320. 
Appearance. 1 
Death of the King, is not to diſcontinue any Suit 
between Party and Party : And no Suit before Ju- 1 E. 6. e. 6. 
Rices of Aſſiſe, Juſtices of Peace, Cc. ſhall be diſ. 4 & 5 W. 
continued, by a new Commiſſion, Cc. & M. 
Colts are given the Defendant, on Diſcontinuance 
of Suits. 


Diskranchilement. Vide Cozpozations. 


Das is a wrongful putting out of one, that 
is ſeiſed of a Freehold : As where a Man en- 
ters into Lands or Tenements, and his Entry is not 
lawful, and keeps him that hath Right from 
the Poſſeſſion thereof. 


If 
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If a Diſſeiſor hath peaceable Poſſeſſion five Years; 
and continues in Poſſeſſion of the Land ſo as to 
die ſeiſed, and the Land diſcend to his Heirs, they 
have a Right to the Poſſeſſion, 'till the Perſon that 
is Owner recovers at Law ; And the Owner ſhall 
loſe his Eſtate for ever, if he do not proſecute in 
ſixty Years. | ; 5 

It one diſſeiſe me, and during the Diſſeiſin, cuts 
down the Trees, Cc. growing upon the Lands, and 
afterwards I re-enter, I ſhall have Treſpaſs againſt 
him; the Law ſuppoſes the Freehold to have al- 
ways Continuance in me. But if the Diſſeiſor, be 
diſſeiſed; or if he makes a Feoftment, Gift in Tail, 
Leaſe for Life or Years, I ſhall not have Action a- 
gainſt the ſecond Diſſeiſor, or againſt thoſe who 
come in by Title. All the meſne Profits ſhall be re- 
covered againſt a Diſſeiſor himſelf. 

If a Feoffor, after Feoffment made, enters on the 
Lands, and makes a Leaſe for Years, this is a Diſ- 
ſeiſin; though the Intent of the Parties to the Feoff- 
ment was that the Feoffee ſhould make a Leaſe to the 
Feoffor for Life. If one enter wrongfully into 
the Land of another, who accepts Rent of him for 
the Lands, he ſhall not afterwards be a Diſ- 
ſeiſor. 

A Man forces another to ſwear to ſurrender his 
Eſtate to him, and he doth ſo, it is a Diſſeiſin of 
the Eſtate. And forcibly hindering a Man from Til- 


ling his Land, is a Diſſeiſin of the Land. 


o Man is to be diſſeiſed of his Freehold, but by 
Judgment of his Peers, or the Law. 


Vide Afﬀliſe ok Novel Diſleiſin, and 


Claim. 


Diſtrels. 
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Diſtrels. 


23 is a Thing which is taken and diſtrained 

upon Land, for Rent behind, or other Duty. 

Of common Right, a Man may diftrain for Rents Et 72, 331. 
and Services; And for Rent reſerved upon a Gift in! Inſt. 57, 
Tail, Leate for Life, Years, Cc. though there be no 2935 

Clauſe of Diſtreſs in the Leaſe, ſo as the Reverſion 

be in himſelf: But on Feoffment in Fee, Diſtreſs Dr. & Stud. 
= not be had, unleſs expreſsly reſerved in the e. 9- 

A Diftreſs ought to be made of ſuch Things 1 Inft. 47. 
whereof the Sheriff may make Replevin, and deli- 1 Roll. Abr. 
ver again in as good Condition, as at the Time of $64, 666, 
Taking. And Diſtreſs taken for Rent, muſt be of a 66). 

Thing valuable ; whereof ſome Body hath Proper- 

ty, (not the Diſtrainer) to that Things Fere Natare, 

as Dogs, Conies, &c. may not be diſtrained): Nor 

may a Horſe with a Rider on it; an Ax in a Man's x Sid. 422 
Hand, cutting down Wood ; or any Thing one car- 440. s 
ries about him; Utenſils, and Inſtruments of Trade, 

or Tools of one's Profeſſion. Neither (hall a Horſe 1 Iuff. 47. 
in an Inn; Corn in a Mill; Goods in a Market; 
Materials in a Weaver s Shop, for making of Cloth; 

another Man's Garment in the Houſe of a Taylor, 1 vent. 36. 
Cc. Nor Cattle of the Plough, Beaſts of Husbandry, . 
Horſes joined to a Cart, Sheep, Oc. Any Thing fixed , Sid. 440. 
to the Frechold, as a Furnace, Doors, or Windows: 

But Corn in the Straw, or Thrathd, Carts with 1 1of. 47. 
Corn, (not Victuals) Hay in a Barn, and Ricks of 

Hay, may be diſtrained; And ſo may Goods driving 1 Lutw. 214. 
to Market, if put into Paſture by the Way; Beaſts 4 Mod. 385. 
of a Stranger, in the Landlord's Ground, being Le- 

vant and Couchant, and having well reſted them- 

ſelves there. Money in a Bag ſealed, may be di- 

ſtrained; but not Money out of a Bag. 

Dittreſſes are to be taken on the Ptemiſfes; and 1 15g, 153 
one may not break opera Gates, or enter Houſes, if 161. 
the Doors are not open, to take a Diltrels. A Di- 5 Rep. go. 
{trels of Cattle muſt be brought to the Common 
Pound, or kept in an open Place; if in a Pound, 1 Inſt. 47, 96. 
the Ownct is to take Notice at lus Peril; but if in 
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other open Place, Notice is to be given the Owner, 
that he may feed them; and then if the Cattle die 
for want of Food, the Tenant ſhall bear the Loſs; 
and the Landlord may diſtrain again for his Rent or 
Duty. Cattle diſtrained may not be uſed ; except 
for the Owner's Benefit, by milking, Cc. When a 
Diſtreſs is taken. of Houſhold-Goods, or other dead 
Things, they are to be lock'd up and impounded in 
a Houſe; and if a Diſtreſs is damaged, the Di. 
ſtrainer muſt anſwer it. 

If the Landlord comes to diſtrain Cattle, and the 
Tenant or any other to prevent the Diſtreſs, drives 


the Cattle off the Ground, the Landlord may make 


freſh Purſuit, and diſtrain them. But if the Owner 
of the Cattle before the Diſtreſs tenders his Rent, 
and a Diſtreſs is afterwards taken, it is wrongful, 
Two Diſtreſſes cannot be taken for one Rent; if 
there were ſufficient Goods, when the firſt was made: 
If there be not then ſufficient Diſtreſs, there may; 
or Diſtreſs may be for Part of the Rent, and Action 
of Debt for the Reſt. If a Land lord comes into a 
Houſe, and ſeiſes upon ſome Goods as a Diſtreſs, in 
the Name of all the Goods ; this is a good Seizure 
of all. But the Goods are generally to be removed 
immediately; except Corn, or Hay. 

If Leſſee for Years, grant away all his Term to 
another, rendring Rent, he cannot diſtrain for this 
Rent; but Debt will lie for it, as a Sum in Gros, 
Diſtreſſes were not to be fold at the Common Law, 
but only detained for inforcing Payment of the Rent; 
but by Statute, they may be fold. And by Statute, 
Dilireſſes are to be reaſonable; Not to be taken on 
the Highway, nor driven out cf the County, or 
Hundred, where taken ; except to Pound-overt, not 
above three Miles diſtant ; nor be impounded in ſe- 
veral Places, under Penalties. And where a Diſtreſs 
is taken, (in the Day- time, it muſt not be in the 
Night) for Rent, if not replevied in five Days, it 
may be apprais d and fold, by the Perſon diſtraining, 
with the Under Sheriff, Conſtable, Cc. to ſatisfy the 
Debt, leaving the Overplus with the Sheriff, &c. for 
the Owners Uſe. If any Tenant fraudulently re- 
moves Goods from off the Premiſſes, the Landlord 
may in five Days ſeiſe ſuch Goods whereſoever found, 
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as a Diſtreſs for the Rent in Arrear; except Goods 
ſold for a valuable Conſideration, before Seizure: 
And where Leaſes are expited, Diſtreſs may be taken, 
provided it be in ſix Months, and during the Land- 
lord's Title, and Tenant's Poſſeſſion. 

If any Perton ſhall diſtrain another, on Purpoſe 13 E. 1. 
to injure him, he ſhall pay treble Damages. If Pi- 


ſtreſs and Sale be made, where there is no Rent due, 2 W. & M. 


the Owner of the Goods diſtrained, ſhall recover 
double Value and Coſts. 

Beſides Yiftreſs for Rent, and Damage-feaſant, 
there is Diſtreſs, in Law Proceedings ; Finite, limited 
how often to be made ; Infinite, without Limitation, 
for a Party to appear, Sc. And grand Diſtreſs, of 


all Goods and Chattels. 


Diſtribution, See Inteſtates. 


Divoꝛce. 


Ivorce is a Separation of two Perſons married, 
made by Law. And there are many Kinds of 
Divorces; as Cauſa præcontractus; Cauſa ſrigiditatis ; 
Cauſa Conſanguinitatis ; Cauſa Affinitatis, &c. But the 
uſual Divorces, are a Menſa & Thoro, and 4 Vinculo 
Matrimonii, which includes the other. 

A Divorce 4 Menſa & Thoro, which is a Separation 1 fnſt. ,.. 
by reaſon of Adultery in either Party, Cruelty, Cc. 3 19g, 89. 
doth not diflolve the Marriage, nor doth it debar 
the Woman of her Dower, or baſtardize the Iflue ; 
ſhe may ſue the Husband in her own Name, for Ali- 2 Inſt. 455. 
mony or Maintenance, which will be allowed, (ex- 3 Cro. 461. 
an in cate of Elopement and Adultery,) and ſue Salk. 122. 
others by her next Friend. A Divorce 4 Vinculo Ma- 1 Inſt. 235. 
trimonii, abſolutely diflolves the Marriage, and makes 2 Inſt. 93, 
it void from the Beginning; and if by reaſon of 687. 
Precontract, Conſanguinity, or Affinity, the Chil- 
dren begotten between them, are deemed Baſtards. 

Here the Cauſe precedent and ſubſequent, makes 
a Difference; as Adultery, is ſubſequent to the Mar- 
riage, and Precontract, & c. precedent. Impuberty, Im- 


potency, 
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potency, or Frigidity, are Cauſes of Divorce 4 Vin: 
culo, &c. In theſe Divorces, the Woman receives all 
again, that ſhe brought with her; the Nullity of 
the Marriage being through ſome Impediment. 

Sentence of Divorce, muſt be given in the Spiri- 
tual Court, in the Life of the Parties; and not after- 
wards: And is to be try'd by the*Biſhop's Certifi- 
cate, A Divorce is good, ſo long as the Sentence 
continues : But it may be repealed Suit 1n the 
Spiritual Court, even after the Death of Parties. II- 
ſue of a ſecond Marriage, ſhall inherit, until the Sen- 
tence is repealed, 

On a Divorce 4 Menſa & Thoro, the Parties may 
not marry again; but on Divorce 4 Vinculo Matri- 
monii, they oy. And in Divorces for Adultery, 
ſome Acts of Parliament have allowed a Party to 
marry again. 


Donatibe. 


9 is where the King or other Patron by 
Gift in Writing puts a Clerk into Poſſeſſion of 
a Church, without Preſentation or Induction. 

When the King found a Church, Cc. Donative, 
it is of courſe exempted from the — 4 of the 
Ordinary, though no particular Exemption is men- 
tioned; and the Lord Chancellor is to viſit the 
ſame: And if he grants a Licence to a common Per- 
ſon to found a Church or Chapel, it may be dona- 
tive, and thus exempted, ſo as to be viſited by the 
Founder, GSW. 

A Parochial Church, may be donative, and the 
Incumbent reſign to the Patron, not the Ordinary; 
nor may the Ordinary viſit, but the Patron by Com- 
miſſioners appointed by him: The Patron and In- 
cumbent may charge the Glebe, to bind the Succeſ- 
ſors. And if the Clerk is diſturbd, the Patron 
bring Quare Impedit. But if the Patron of a Dona- 
tive, doth once preſent to the Ordinary, and his 
Clerk is admitted, inſtituted, and inducted, the Do- 
native ceaſeth, and becomes a Church preſentative. 


There 
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There can be no Lapſe of a Donative; but the Yelv. 61, 
Biſhop may compel the Patron to nominate a Clerk, 
by Eccleſiaſtical Cenſures. And the Clerk muſt be 
qualified, as other Clerks of Churches, 


Oouble-Plea. 


22 Plea, is where a Defendant in any Acti- 
on pleads a Plea with two Matters, and each 
of them is a ſufficient Bar, or Anſwer to the Action; 
then ſuch Double Plea ſhall not be received, unleſs 
one of the Matters depends upon the other, and in 


* ſuch Caſe, if the Party may not have the laſt Plea 
| — the firſt, ſuch a Double Plea ſhall be admit- {pw vg 
| ted, F 


And if a Double Plea be pleaded, and the Plaine 18 E. 4. 17 
tiff replies and takes Iſſue of one Matter, and that is : 


found, he cannot afterwards plead in Arreſt of Judg- 
ment; by the Replication it is made good, 


Dower, 


123 is a Portion whic#a Widow hath of the 

Lands of her late Husband; which by the Com- 
mon Law is a third Part of all Lands in Fee- 
ſimple, or Fee-tail, whereof he was ſole ſeiſed du- 
ring the Coverture. 

She ſhall hold the third Part of her Husband's Lit. 36. 
Lands during her Life, whether ſhe hath Iſſue by 1 Inft. $0, 
him or not. And ſhall be endowed of a third Part Lutw. 729. 
of a Reverſion, expectant on a Term of Years, and 
of the Rent reſerved thereupon. And it 1s not ne- 
ceſſary that Seiſin ſhould continue during the Cover- 
ture; if the Husband aliens the Land, Cc. the 
Wife ſhall be endowed. A Wife may be endowed 11nft, 32, 35. 
of the principal Meſſuage, (not a Caltle) Lands, and 
Tenements, Cc. And where no Diviſion can be 1 Roll. Abr. 
made, the Dower is to be aſligned in a ſpecial Man- 678. 
ner; as of the third Preſentation to a Church ; the 
third Toll-diſh of a Mill ; Common certain, a third 
Tear; the third Part of — Profits of an Ob 
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And ſome Counties, have particular Cuſtoms in 
aſſigning Dower. : 

There are three Things to entitle Dower ; Mar- 
riage, Seiſin, and Death of the Husband: It is much 
favoured in Law, being for the Benefit of Widows, 
And the Wife of one Non Compo, of an Ideot, Out- 
law, or one attainted of Felony, may be endowed: 
But not of one attainted of Treaſon ; nor the Wife 
of an Alien, &c. If a Wife commits Treaſon, or 
Felony; or elope from her Husband, and live with 
an Adulterer without being reconciled to the Hus. 
band, ſhe ſhall loſe her Dower ; but if reconciled, 
ſhe ſhall be endowed. | 

At Common Law, Dower 1s aſſigned by the She- 
riff, by the King's Writ; or by the Heir, Cc. by 
Agreement among(t themſelves. By Statute, a Widow 
ſhall immediately after her Husband's Death have her 
Marriage Inheritance; and remain in his Chief 
Houle forty Days, within which Time Dower is tobe 
aſſigned her, of the third Part of all the Lands which 
was her Husband's in his Life-Time, A Woman de- 
forced of her Dower, ſhall recover Damages, viz, 
the Value of her Dower, from her Husband' 
Death. The Wife is ndowable where Lands were 
recovered againſt the Husband, by Default or Covin. 
And the Wife ſhall be endowed, although her Hus 
band be convicted of Felony, &c. ſaving the Right 
of others. : 

If a Wife levies a Fine with her Husband, ſhe de- 
bars her ſelf of her Dower. Of great Eſtates, Join- 
tures are made in Satisfaction of Dower, ſo that 
Dower is ſeldom claimed. 


Vide Jointures, 


Duelling. 
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Duelling. 


A Duel is a Fighting between two Perſons, upon 
ſome Quarrel Precedent; wherein if a Perſon H. P. C. 514 
is N both Principal and Seconds, are guilty of 
Murder. | 

If two Perſons meet and Figlit, upon a former i. p. C. 4 
Quarrel, ſo long after in which it may be preſumed - _ #74 
their Blood was cooled, and one killeth the other, 
though he had declined to meet him before, he is 
guilty of Murder. If one Challenges another, who Kely. 56, 
refuſes to meet him, but ſays that he ſhall go the 
next Day to ſuch a Place about Buſineſs, and then 
the Challenger meets him on the Road, and Aſſaults 
the other, if the other kills him, tis only Manſlaugh- 
ter. And if the Perſon challenged refuſes to meet 
the Challenger, but tells him that he wears a Sword, 
and is always ready to defend himſelf; if then the 
Challenger attack him, and 1s killed by the other, 
it is neither Murder, nor Manſlaughter, if in his 
uy ks. Ad tte; 
Challenges are unlawful; And barely to Challenge 1 5:4 78. 
another,, by Word or Letter, to Fight a Duel, * — 
great Offence, puniſhable by Fine, and Impriſon- 
ment. a eee 
Alſo to be the Meſſenger of ſuch a Challenge, ot 
to provoke another to ſend it, is a great Offence. 


Durels. 
Dore is where one is wrongfully impriſoned; 
or reſtrained contrary to Law, till he Seals a 


Bond, or Deed to another : And where a Man is 
tireatned to be killed or wounded, if he do not do 
Ut, 


Na A Bond 
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1 Inſt. 253. A Bond or Deed fo obtained, is by Dureſs, and 
2 Inſt. 482. void. And if a Perſon threaten another to make a 
3 Inſt. 92. Deed to a third Perſon, the Deed ſhall be void, ag 
4 Inſt. 97. if ſuch third Perſon had made the Threatning, 
If one under a jult Fear of being impriſoned, killed, 
1 Inſt. 162, Cc. enters into a Bond to him that menaces him, 
253- it is Dureſs per Minas; and may be pleaded to avoid 
2 Inſt. 483. the Bond: But it muſt be a Threatning of Life, or 
Member, or of Impriſonment; not of a Battery 

only, or to take away Goods, Ge. 
| Roll. Abr A Man is impriſoned, until he makes a Bond at 
687. another Place, and afterwards he does ſo when at 
Terms de large, tis by Dureſs. But if a Man be arreſted, on 
Ley 283, Action, at the Suit of another, if he make a Bond 
to a Stranger, this 1s not Dureſs; but if he make it 

to the Plaintiff, it may be Dureſs, 

A Son ſhall avoid the Action, for unlawful In. 
priſonment of the Father; a Husband, by Reaſa 
31 H. 6. e. 9. of unlawful Impriſonment of the Wife, Cc. Obl- 

gations, Sc. obtained of Women, by Force, to 
marry thoſe to whom made, or otherwiſe, unleſs fo 
a due Debt, are void. 


And a Marriage had by Dureſs, is voidable, 


Ealements. 


Aſement is a Benefit which a Man preſcribs 
for, in the Freehold of another, as be. 
longing to an antient Houſe, or to b 

Land, 3 
Cro. Jac. 170. A Way over the Land of another; a Gate-way; 
March 17. Water-courſe; Waſhing- place, Cc. in anothe!: 
3 Leon. e. 254. Ground, may be preſcribed for, as Eaſements; but 1 
3 Mod. 294. Multitude cannot preſcribe, though for an Eaſement, 
as a Way to the Church, Cc. they may plead Cu 

ſtom or Uſage. 

Latch 154. Unity of Poſſeſſion, will extinguiſh a Way e 
Eaſe ; but a Way of Neceſſity, or Water-courle, i 


will not, 
Ejeùment "= 


— 


i 
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L 
$ Ejedment. 
0 | 
, EE is an Action which lies to recover Poſ- 
? ſeſſion of Lands, Cc. illegally kept from the 
right Owner, 
t This is the common Action for Trial of Titles to F. N. B. 220. 
y Lands; And inſtead of the old Way of ſealing a 3 Leon. 210. 
Leaſe onthe Premiſſes, the Courſe is todraw a Declara- 2 Cro. 1 50, 
it tion, and therein feigna caſual Ejector, or Defendant, Danv. Abr. 
at and deliver the Declaration to the Ejector named, who 6653. 
al ſerves a Copy of it on the Tenant in Poſſeſſion, or 
id his Wife, and gives him Notice at the Bottom to 
U appear and deſend his Title, or that he, the feigned 
Defendant, will ſuffer Judgment by Default, where- 
Ns dy the true Tenant will be turned out of Poſſeſſion: 
On o this Declaration, the Tenant appears by At- 


torney, and Conſents to a Rule to be made 
Defendant, in the Place of the caſual Ejector, and 
to confeſs Leaſe, Entry and Oufter, and at the Trial 
ſtand upon the Title only. If the Tenant doth 
not appear in due Time, and enter into ſuch Rule, 
on Affidavit of Service of the Declaration, the Court 
orders Judgment to be entered againſt the caſual 
Ejector, and thereby the Tenant is ouſted, Cc. 
If there be no Tenant in Poſſeſſion, as where a | 
Houſe, or Land is empty, the old Way of ſealing a Raym. 46;. it 


Leaſe upon the Premiſſes, muſt be obſerved. Upon Trial, il 
f the Plaintiff is to ſet forth his Title under the laſt Per- 1 
ide ſon ſeiled, and prove the Execution of the Deeds, | 
b- And he ſhall recover only according to the Right | 


ua which he hath at the Time of bringing bis Action. J 
One who hath Title to the Land in Queſtion, on f 
Motion, may be made Defendant in the Action with 1 Lill. 497, 
the Tenant in Poſſeſſion, to defend his Title. The Poſ- 498, 499. 
ſeſſion of the Land is primarily in Queſtion, and | 
to be recovered, which concerns the Tenant ; and 
the Title of the Land is tried collaterally, which +] 
concerns ſome other : But none other 1s to be ad- : þ 
mitted Defendant with the Tenant, but he that hath b 
been in Poſſeſſion, or receives the Rents. Where | 
there is a Recovery in Ejectment, by Verdict; Action 1 
may be brought to recover the meſne Profits from 4 
the Time of the Defendant's Entry, laid in the De- 1 
„„ claration. 


rr 


024 Aon. re 
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Cro. El. 339. 
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Cro. Car. 30 r. 
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II Rep. 55. 


3 Lev. 117, 
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Plowd. 429- 
3 Cro. 13. 


1 Lill. 5or, 
Mich, 8. W. 
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claration, And although there be Judgment again} 
the Plaintiff, he may bring another Action of Treſ. 
paſs and Ejectment for the Land; being only to recover 
the Poſſeſſion, &c. | 
A Plaintiff is not allowed to amend his Declarz- 
tion in Ejectment, jafter Delivery; he muſt Rand 
by it, or deliver a new one. But in Ejectment 
againft two, it was laid that they intravit, for 
intraverunt, Cc. and ordered to be amended, after 
Verdict. Ejectment ought to be brought for a Thing 
that is certain: If of a Manor, Manerium de 4, 
cum Pertinentiis; If of a Rectory, Rectoriam de B. G 
and ſo many Meſſuages, Cottages, Acres of Land; 
ſo many Acres of eadow, Oc. cum pertin in Pa 
roch', Cc. It doth not lie de uno Tenemento ; but it 
lies of a Cottage, or _— And it lies far 
Tithes, certainly expreſſed; of a Coal-mine, Cc. But 
not of a Piſcary, Common, Gc. It lies not de an 
pecia Terra, nor de uno Clauſo, without Certainty dl 
the Acres; and ſetting forth the Nature of the Land, 
as Meadow, Paſture, Cc. _ 
You may lay as many Demiſes in Declaration d 
Ejectment, as you think fit; and if the Plaintiff n:. 
covers upon one, it is ſufficient for the Whole. l 
one bring Ejectment of one Acre of Land, in two 
Pariſhes, and the Whole lies in one, he ſhall reco- 
ver. So where a Man brings Ejectment of one Acre 
in A. and Part of it lies in B. he ſhall recover fat 
ſuch Part as lies in A. And if one hath Title to: 
fourth Part only, and brings Ejectment for the 
Whole; he ſhall recover the fourth Part, 
Ejectment was brought for Non-payment of Rent, 
the Court ordered 2 to to be ſtay d, on 
Payment of the Rent, and Coſts; and a new Leaſe 
to be made at the Defendant's Charge. In this 
Action Poſſeſſion, and ' Colts and Damages, are reco- 
r . 
But where Entry is taken —_ by Diſcent, Fine 
and Recovery, Diſſeiſin, & c. Ejectment may not 
be brought; ſo that all Titles, cannot be tried by 


* 


this Actio 
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er Elegit. 


FE ei is a judicial Writ directed to the Sheriff, 
where a Man hath obtained Judgment for Debr 

and Damages, or upon a Recogni ſance, command- 
ing him to Deliver to the Perſon recovering, all the 
Goods and Chattels of the Defendant ; (Bealts of the 
Plough excepted) and half of his Lands, Cc. to be 
A5 — the 1 Debt or 1 — He : 

t is done a Jury, ſummoned by the Sheriff to E. N. B. 267. 
inquire i Lond the Defendant had, at the Time * 
of the Judgment. 

Where Elegit is ſued, Levying of the Goods for Part, 
1s no Impediment, but the Plaintiff may bring an- 
other Elegit pro Reſiduo, and take the Lands: But 
when Lands are once taken, and the Writ returned, 1 Lev. 92. 
and filed, he ſhall have no other Execution. If the 
Defendant hath Lands in more Counties than one, 
and the Plaintift awards Elegit to one County, and 
extends the Lands upon this Elegit, and afterwards 
files it, he cannot afterwards ſue out an Elegit into 
the other Counties: But he may immediately after Co Jac.246 
Entry of the Judgment, award as many Elegits into OP 
as many Counties as he thinks fit, and execute all, 
or any of them as he pleaſes. The Plaintiff at the Cr. El. 210 
Return of an Elegit, prays a new Elegit, he ſhall -* * OY 
have it; not having accepted of the firſt, And if ; Rep. 86. 
the Defendant dies in Priſon, ſo that there is no Ex- 
ecution with Satisfaction, the Plaintiff ſhall have 
Elegit afterwards. 

legit may be ſued, after a Fi. fa. returned nulla ,. , 

Bona; And after a Ca. ſa. returned non eſt Invent”. uh 
But it may not be of an Advowſon in Groſs, which yy,g,,. 2 
is not extendible on Elegit ; nor of a bare Rent, Cc. e. 18. 
And the Defendant may enter on the Plaintiff, after Cro. El. 656. 
Satisfaction received, upon an Elegit. But if Tenant nh 
by Elegit, &c. be put out of Poſſeſſion before, by 4Rep.67,25 
the Heir at Law, Cc. he may have Action of Tret- 
paſs, or re-enter, and hold over till ſatisfied, 


N 4 Tenants | | 
| 
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4 Rep. 66. 


1 Roll. Abr. 


30. 
1 Mod. 129. 


1 Vent. 42. 


13 E. 1. c. 34. 


The Common Law Common ⸗Pplacev. 


Tenants by Elegit, Statute - Merchant, Cc. are not 
puniſhable for Waſte. But may be obliged to Ac- 
count; and if the Money is levied, the Defendant 
ſhall recover his Land; And if more, ſhall have Da- 
mages. | 3 

If all the Lands extended on my be evicted, 
by better Title, the Plaintiff may take new Execu- 
tion. 


Elopement. 


EI is when a married Woman departs 
| from her Husband, and lives with an Adul- 


„ 


terer. 

The Husband is not chargeable for Neceſſaries, as 
wearing Apparel, Diet, Lodging, Cc. upon an E- 
lopement, when the Wife goes away, and lives with 
the Adulterer. But putting a Wife in the Gazette, 
or other Papers, is no legal Notice to Perſons in 
general, not to Truſt her, where ſhe leaves the Hus 
band. On a Divorce for Elopement and Adultery, 
the Husband is not obliged to allow the Wife Alt- 
mony out of his Eſtate; the Law excepts this Caſe, 
And by Statute, if the Wife willingly leaveth the 
Husband, and tarrieth with the Adulterer, ſhe ſhall 


_ forfeit her Dower, 


1 Toft, 55. 
1 Lill. 511. 


Emblements. 


Mblements are the Profits of Lande, which have 

been ſowed: And in ſome Caſes, he which 

— ſhall have them, in others he ſhall not have 
em. 

If Tenant for Life, ſow the Land, and die, his 
Executors ſhall have the Emblements; not the Leſſor, 
or him in. Reverſion. But if Tenant for Years, ſow 
Ground, and before Severance of the Corn, bis 
Term expires, the Leſſor, or he in Reverſion ſhall 
have the Emblements. And if a Woman Copyhold- 
er for Widowhood, ſowes the Land, and before Se- 


verance takes Husband; the Lord ſhall have the 


Emble- 
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Emblements. Leſſee at will, ſowing the Land, is to 5 Rep. 116. 


have the Emblements; unleſs he himſelf determine 
the Will; and then he ſhall not have them : Nor 
ſhall Tenant at Sufferance, 


If a Man ſowes Land, and lets it for Life, and Cro.El. 464. 


the Leſſee dies before the Corn is ſevered, neither his 
Executors, nor the Leſſee's, ſhall have it, but he in 
Reverſion ; But if he himſelf had ſowed the Land, 
and alſo died, it would have been otherwiſe. : 

A Man ſeiſed in Fee, ſows Land, and then Devi- 
ſes the Land by Will, and dies before Severance; the 
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Winch 51. 
Cro. El. 61. 


Deviſee ſhall have the Corn, not the Deviſor's Exe- Hob. 132. 
cutors: In caſe a Deviſee for Life dies, he in Hob, 2544 


Remainder, is to have the Emblements, with 
Land. 


Where there is no Deviſe, the Executor ſhall have 1 Inſt. 56. 


the Corn ſown by the Anceſtor; not the Heir, 
And where there is Right to Emblements, the Law 
allows Ingreſs, Egreſs, and Regreſs, to enter, cut 
and carry them away. 


Embzacerp. 


Mbracery is an Attempt, by Promiſe, Threats 
ning, Money, Treats, Cc. to Influence a Ju- 
ror to appear, or be more favourable on one Side, 
than the other : And whether the Jurors give any 
Verdict or not, or the Verdict paſs on either Side, 
ſuch an one is an Embraceor. 

When a Perſon comes to the Court with one of 
the Parties, (having received a Reward ſo to do) and 


ſpeaketh in the Caſe at the Trial, or privily labour- 


eth the Jury, or ſtands in the Court to ſurvey and 
awe the Jury, whereby they are put in Fear, or 


Terms de 


292 


Ley 292. 
1 Inſt. 369. 


Doubt of the Matter, it is Embracery, But Law- Hob. 294. 


yers, and Attornies, may ſpeak in the Caſe, for 
their Clients: And a Plaintiff himſelf may labour 
the Jurors to appear ; but a Stranger muſt not. The 
Writing of a Letter, or parol Requeſt, for a Juror 
to appear, not by the Party himſelf, 1s Maintenance 
and ory uy > And if the Party inſtruct a juror; 
or promiſe a Reward for Appearance, this is Embra- 
cery in the Party: Alſo if @ Juror, by indirect <7 ot 

tiſes, 


I Saund.zo1, 
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tiſes, gets himſelf ſworn on the Tales, to ſerve on 


one Side, it is puniſhable as Embracery. 

And for Embracery, a Man may be puniſhed by 
Fine, &c. on Indictment at Common Law; And by 
Action, by Statute, 9 


Entry. 


EN is where a Man Enters into, or takes Poſ- 
L ſeſſion of Lands, or Tenements, to which he 
hath Title. 

A Man may regain Poſſeſſion of his Lands by 
Entry, when he hath a Right of Entry. And the 
Manner of Entry is thus: If it be a Houſe, and the 
Door is open, you go into it, and ſay theſe Words, 
vix. I do here Enter and take Poſſeſſion of this Houſe ; 
but if the Door be ſhut, then ſet your Foot upon 
the Groundſel, or againſt the Door, and ſay thoſe 
Words. If it be Lands, then go upon the Land, 
and ſay, I here Enter and take Poſſeion of this Land: 


If another do it for you, he mult ſay, Ido Enter, 


1 Lill, 51 
516. * 


1 Inſt. 214. 
Dyer 131. 


1 Lill. 516. 


&c. to the Uſe of A. B. &c. And it is neceſſary to be 
made before Witneſſes, and to make a Memorandum 


. . 

If he, who hath Right of Entry into a Freehold, 
Enter into Part of it, it ſhall be judged an Entry 
into all poſſeſſed by one Tenant ; but if there be ſe- 
veral Tenants, poſſeſſed of the Freehold, there mult 
be ſeveral Entries on the ſeveral Tenants. A ſpecial 
Entry into a Houſe with which Lands are occu- 
pied, by claiming the Whole, is a good Entry 
as to the whole Houſe and Lands, If a Perſon who 
hath Title of Entry, finds an Houſe open with no 
Body therein, and Enters into it, and keeps the Poſ- 
_— this 1s no forcible Entry : Contra, if any Body 

in it. 

The Heir is to Enter into Lands deſcended to him, 
to entitle him to the Profits. Power of Entry on 
Conditions, is to be reſerved to the Party himſelf, 
his Heirs, Executors, Cc. And where a Man will 
take Advantage of a Condition, he muſt Enter; and 
when he cannot Enter, make a Claim. For Condi- 
tion broken, there muſt be actual Eutry, to Fat 

Jer 
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Ejectment for Recovery of the Eſtate; but for Non- 
payment of Money, due on a Mortgage, Cc. Entry 

and Ouſter, confeſſed in the Rule in Ejectment, 
without actual Entry, is ſufficient, to intitle the 
Action, Cc. 

A Leſſee muſt Enter into Lands demiſed ; and tho' Lit. 59, 454. 
the Leſſor dies before the Leſſee Enters, yet he may 1 Inſt. 46, 
Enter. The Leſſee may grant over his Term before 51, 270. 
Entry, having intereſſe Termini ; but may not bring 
Action of Treſpaſs, take a Releaſe to enlarge his Eſtate, 

Cc. till actual Entry; If the Words of the Leaſe are, 
Demiſe, Grant, &c. Bat if the Words are Bargain 

and Sell, 8c. for Conſideration of — is in 
Poſſeſſion on Execution of the Deed, to bring Treſ- 
paſs, take a Releaſe, Cc. If a Leſſee dies before En- 
try, his Executors or Adminiſtrators may Enter. 

If a younger Son, Enters on Lands in Fee, where 1 Inſt. 237, 
the eldeſt Son dies having Iſſue, though many Di- 244. 
ſcents are caſt in his Line, yet the Heirs of the eldeſt 

Son may make an Entry on the Lands; but if the 
pounge! Son convey away the ſame 1n Fee, and the 

coffee die ſeiſed, they may not Enter. If a Baſtard 
being the eldeſt Son, Enters into Land, and enjoys 
it during Life; on his dying ſeiſed, his Heirs ſhall 
hold it againſt the lawful Children. Where a Diſ- 
ſeiſor dieth ſeiſed, and the Law caſteth the Lands 
upon his Heir, this is a Diſcent which tolls an Entry. 

An Eſtate of Freehold, will not ceaſe without Cro. El. 360. 
Entry, or Claim: And a Remainder of an Eſtate of 
Freehold, cannot ceaſe without it, no more than an 
Eſtate in Poſſeſſion. Where a Man hath Title to Plowd. 176. 
Land and is out of Poſſeſſion, he cannot make a 
Leaſe of it, but by entring and ſealing the Leaſe on Daliſ. 81. 
the Land; or impowering others, by Letter of At- 
torney, to do it, If Tenant for Years, holds over 
his Term, he is Tenant at Sufferance, until the Entry 
of the Leſſor. | | 

By Statutes, if a Woman alien her Dower, in 6 E. 1. 7. 
Fee, or for Life, the next Heir, Cc. may recover by 
Writ of Entry. In Actions for Recovery of Lands, 21 Jac: 1. 16. 
Cc. Entry is to be made in twenty Years, Cc. But * R 3+ 7- 
where a Fine of Lands is paſſed, Entry to be made 4 & 5 Aun. 
in five Years, And by a late Statute, no Entry, on 
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ſhall avoid a Fine, unleſs an Action be brought in 
one Year after ſuch Entry. : 

Writ of Entry, at Common Law, lies where Te- 
nant for Life, by the Curteſy, in Dower, Ce. Aliens, 
and dies; he in Reverſion ſhall have this Writ. 


Equity, Vide Chancery. 


Ctrtoz, 


Rror is a Writ which iſſues out of Chancery, 

and lies where any one is grieved by the Pro- 
ceedings and Judgment in any Court of Record, 
having Power to hold Plea of Debt, or Treſpaſs a- 
bove 40 J. It is returnable in B. R. and if upon the 
Tranſcript of the Record into the King's Bench, it 
appears to the Court that there is Error on the Re- 
cord or Proceſs, or giving of the Judgment, then 
the Judgment is reverſed; but if there be none, 
then it is affirmed, with double Coſts. 

Writ of Error lies out of Chancery, upon 
Judgments given in B. R. where the Suit is by Bill, 
(except the * is Party) returnable in the Exche- 
quer-Chamber, before the Judges of C. B. and Barons 
of the Exchequer, &c. And after the Errors examin- 
ed, and Judgment affirmed, or reverſed, the Record 
is ſent back to the King's Bench, to proceed, and 
award Execution. But if the Suit is by original 
Writ, or on a Qui tam, Cc. where the King is Par- 
> Ub after Judgment affirmed in the Exchequer- 

hamber; Writ of Error lies only to the Lords in 
Parliament. To reverſe a Judgment in C. B. the 
Writ is returnable in B. R. and Error is not to be 
brought in Parliament : But where Writ of Error is 
brought in B. R. upon a Judgment in C. B. and the 
Judgment 1s reverſed or affirmed in B. R, the Party 
grieved may have Writ of Error in Parliament. And 
Writ of Error in Parliament, is made returnablz 
immediately, or on a Prorogation ad proximum Par- 
liamentum. Erroneous Judgment in the Exchequer, 
is to be examined by the Lord Chancellor, ah 

4 ome 
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ſome of the Juſtices, who on Error found, may cor- 
rect the Rolls, &c. | 
If there be any Error in the Record, any Perſon 
damnified by it, may bring Writ of Error to re- 
yerſe it; whether he be Party or not. And where , Rep. 26. 
there are ſeveral Defendants, if one of them Releaſe, 
on his being ſummoned and ſevered, the others may 
reverſe the Judgment. He that brings Writ of Er- 
ror to reverſe a Judgment in all Caſes after Verdict, 
in Actions of Debt, by Confeſſion, Cc. Actions of 3 Jac. 1. 8. 
Debt on Bond, for Payment of Money; muſt put . 
in good Bail, to proſecute his Writ of Error, and 
pay the Debt and Damages, if Judgment be affirmed, 
If Bail be not put in, the Writ of Error is no Super- 
ſedeas to the Execution; but the Writ of Error is in If 
Being, until a Nolle proſequi entered, or Judgment 4 
affirmed, Cc. And it is the fame, where inſufficient Mich. 9 W. 
Bail is given, on Rule to put in better Bail, or ju- B. R. i 
ſtify thoſe put in; If the Plaintiff doth not, Execu- ij 


tion is ordered upon the Judgment, with a Non ob- 
fante to the Writ of Error, @c. ; 
The Defendant after Judgment, bringing Error to Mich. zzCar. 
reverſe it, is in the Time appointed by the Rule, B. R. 
to certify the Record into B. R. or the Court will 
grant a Volle proſequi on the Writ of Error. When 
Writ of Error is brought, the Party muſt cauſe the 
Roll where the Judgment 1s entered to be marked 
with the Word Error in the Margin, whereby the 
other Party may take Notice of it ; and this marking | 
of the Roll (on giving Notice) is in Effect a Super- | 
ſedeas to hinder Execution upon the Judgment. But l 
a Syperſedeas 18 to be made out, allowed with the | 
Sheriff of the County. The Plaintiff's Attorney is Trin. 24Car. 
not bound to ſearch the Record, whether Writ of B. K. 
Error be brought; but may make out Execution 
upon the Judgment, if no Superſedeas be taken forth; '1 
or he have no Notice of the Writ of Error. 
The Chief Juſtice only, or the eldeſt Judge, ought | 
to allow a Writ of Error. The aſſigning of general 
Errors, on Writ of Error to reverſe a Judgment, is 
to ſay generally, That the Declaration, Cc. is not 
ſufficient in Law; And that Judgment was given 
for the Plaintiff, where it ought to have been for 
the Defendant, Errors of a Judgment, are to be 


aſſigned 


Cro. Jac. 534 


22 Car. B. R. 


„ yy 
4 * 
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aſſigned upon the Record, to appear to the Court; 

Judgment cannot be reverſed in Part, and ſtand 

good for other Part; or be reverſed as to one Party, 

and ſtand good againſt the Reſt, But if there be 

Error in awarding Execution, the Execution only, 

Hob. 90. and not the Judgment ſhall be reverſed. That ſhall 

not be aſſigned for Error, which might have been 

Roll. Rep. Pleaded to the Action. The Court will not let the 

50, 88. laintiff in Errors, quaſh his own Writ of Error; 
5 Mod. 67; but the Court may give Leave to Diſcontinue it. 

| A Plaintiff having erroneous Judgment, may re- 

I Lev. 310. verſe it. A Judgment hath been reverſed, and new 

Judgment given for the Plaintiff, A Writ of Error 

was brought on a Judgment in C. B. after a Trial 

at Bar, and Bills of Exception to the Evidence. 

Where a Plaintiff in Error dies, the Writ of Error 

will abate; but tis ſaid not, where the Defendant 

Yelv. 112. dies. If on Writ of Error, the Errors are not aſ- 

Hill. 1655. = in the Term, the Writ of Error ſhall be quaſh- 

B. S. Where Judgment is given in B. X. for the 

Plaintiff in Errors, againſt the Judgment of the De- 

fendant, there ſhall be only a Fudicium revocetur, Cc. 

entered, with Coſts: If for the Defendant in Errors, 


Lutw. 905. 


that the Plaintiff Nil capiat per Breve ſuum de 


Errore. 
If a Judgment is reverſed, the Plaintiff may bring 


a new Action for the ſame Cauſe, Error lies not 


upon an interlocutory Judgment; it muſt be a final 

Judgment, after Verdict, &c. on which Error is to 

Cro. Jac. 636. be brought. Where a Writ of Error is not in Dila- 
tione Executionis, the Plaintiff ſhall not have Dama- 

ges and Coſts, On Judgment given in B. X. in Fre- 

land, Writ of Error may be ſued in the King's 

| Bench in England. And Error de Recordo quod coram 
Cro.Jac. 254 zobis Reſidet ſies in B. R. for Errors in Fact, in the 
Judgment of the ſame Court, as for Nonage of Par- 

ties, Cc. which Writ is allowed without Bail: And 

theſe Errors may be corrected in C. B. the ſame Term, 

Cro. Jac. 620. 5 Writ. This Writ lies not in the Exchequer- 


hamber. 
10&11W. 3, By Statute, no Fine or Recovery, nor any Judg- 
c. 14. ment in real Actions, Cc. ſhall be reverſed for Er- 


ror, unleſs the Writ of Error be commenced within 
twenty Years; ſaving the Right of Infants, e 
| And 


nk. was oft i. . 


a 4 > SS ©  c 2 £44. 


0 . 
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And Fines not to be reverſible for falſe Latin, Razure, 
Miſ-entry, Cc. any want of Form, not in Sub- 
ſtance. 

Upon quaſhing Writs of Error, for Deſect, or 4 & 5 Ann. 
Variance from the Record, the Defendant is to have g 16 
Coſts, as if Judgment afhrmed. ; 

But by this Act, Writs of Error varying from 5 Geo. c. 13. 
the original Record, &c. may be amended: And 
where Verdict is given, Judgment not to be reverſed 
for any Defect in Form, or Subſtance, in any of the 
Proceedings, 


Eſcape. 


Scape is where one arreſted or impriſoned, gets 
away before delivered by due Courſe of Law. 
And Eſcape is Negligent, or Voluntary : Negligent, 
where one Eſcapes, againſt the Will of him that 
had him in Cuſtody; Voluntary, when he con- 
{ents to let him go. : yp 
In Criminal Caſes, Sheriffs, Gaolers, &c. permit- fat. 48 
ting a voluntary Eſcape, are eſteemed guilty of the . p * 
Crime, done and muſt anſwer for it: For negligent 114. n 

Eſcapes, the Gaoler is to be fined. And in Civil Ac- Dat. 330. 
tions, there is a Difference between Arreſt on mean 1 Roll. Aber: 
Proceſs, and Execution: The Reſcous of a Priſoner 80). 
upon Arreſt, before brought to Goal, may Excuſe 2 Inft. 105, 
the Sheriff, Cc. in Action of Elcape ; but tis other- 193. 
wiſe when the Priſoner is taken upon Execution, or 
when he is in Goal, and is reſcued, 

If a Priſoner taken in Execution, make a tortious 1 Lill. 536. 
Eſcape, the Party at whoſe Suit he was ſo taken, may 
have an Alias Ca. ſa. to take him in Execution again; or 
Action upon the Caſe againſt the Sheriff: But if the Iich. 2 FOR 
Sheriff voluntarily. permit the Eſcape, Action of B. R. — 
Debt is to be brought againſt the Sheriff, and the f 
Priſoner is diſcharged from the Plaintiff. Though 
ſome of our Books tell us, on ſuch a voluntary 
Eſcape, the Plaintiff is to have new Execution. 
The Sheriff may have Action upon the Cale againſt 
a Priſoner, that Eſcapes from him. Action of 
Eſcape will not lie againſt the Executor, or Admini- 


ſtrator, of a Sheriff, Sc. for an Eſcape, 
3 A Man 


1 Lev. 211. 


Cro El. 393. 


192 
Lutw. 1266. 


ro. Car. 253. 


3 Rep. 44. 
3 Rep. 43, 


44. 
1 Inſt. 260. 
2 Inſt. 381. 


8 Rep. 100. 


2 Inſt. 590. 
Terms de 


Ley zos, zo;. 
3 Rep. 71,72. 
3 Rep 72. 
Plowd. 476. 


8 & V W. 3. 
c. 26. : 


I Ann. c. 6, 


, - x. * LP 
os - >% 
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A Man is in Execution, and Eſcapes from the 
Cuſtody of the Gaoler; he may be retaken in Exe. 
cution: But if the Plaintiff permit him to Eſcape, 
he cannot afterwards retake him. Where ſuch a 
Priſoner Eſcapes, the Sheriff may purſue him into 
that, or any other County; and if he retakes the 
Priſoner, on freſh Purſuit, before Action brought, 
it ſhall excuſe the Sheriff, A Priſoner in Execution, 
ſhould not be allowed to go out ot the Gaol ; for 
it is an Eſcape. And if a Sheriff, Cc. conſents that 
one in Execution ſhall go out of the Gaol for a 
While, this is an Eſcape; though he returns at the 
Time limited. . ; 

To break Priſon and Eſcape, is Felony, being in 
for Felony ; but if a Priſon be ſet on Fire, not by 
the Privity of the Priſoner, he may break Priſon, 
for the Safety of his Life. If a Murder be commit- 
ted in a Town, in the Day-Time, and the Murder- 
er not taken; it is an Eſcape, for which the Town 
ſhall be amerced. A Goaler refuſing to receive a 
Perſon arreſted by the Conſtable for Felony, where. 


by he is let go, is guilty of Eſcape. An old Sherift 


omits turning over to the new Sheriff, a Priſoner in 
Execution; this is an Eſcape: It is the ſame where 
there are two Executions againſt a Man, and Men- 
tion is only of one. On the Death of a Sherift, if 
— breaks the Gaol, and goes at large, it is no 

ca pe. 5 ö 

To Bail one not bailable by Law, is a negligent 
Eſcape. Keepers of Priſons, ſuffering Priſoners to 
be out of the Rules, except on Rule of Court, &. 
1s deemed an — and conniving at an Eſcape, 
ſhall forfeit 5001. &c. If any Priſoner in Execution 
Eſcape, the Creditor may take a new Capias out a- 
gainſt him; or ſue forth any other Execution. If 
any Perſon in Cuſtody, in the King's Bench or 
Fleet-Priſon, in Execution, or on mean Proceſs, go 
at large, on Oath thereof before a Judge, an Eſcape- 
Warrant ſhall be granted; directed to all Sheriffs, 
Cc. throughout England, to retake the Priſoner, and 
commit him to the Common Gaol, there to remain 
till the Debt is ſatisfied. And a Perſon may be 
taken on a Sunday, on Elcape-Warrant, 


If 
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If any Perſon in Cuſtody, for not performing 5 Ann. e. 9. 
any Decree in Chancery, &c. Eſcape, the Party for 

whom the Money is decreed, may have the ſame 

Remedy againſt the Sheriff, Cc. as if the Priſoner 

had been in Cuſtody on Execution. 


Eccheat. 


Scheat is when Lands fall to the Lord of whom 

holden, for want of Heir General, or Special, 
to inherit them; or where forfeited, by the Felony 
of the Tenant. | 

This Eſcheat ſeldom happens, for want of an 
Heir ; when it doth, the Homage of the Lord's Court 
ought to preſent it. Where Tenant in Fee-ſimple, 2 Inſt. 36. 
committeth Felony, and is attainted, the King ſhall 3 Inſt. 111. 
have Year, Day, and Waſte, in his Land, and after- 
wards it comes to the Lord by Eſcheat. But the 
Lord may compound with the King, and have the 
Eſtate preſently. Corruption of Blood, makes the 
Eſcheat to the Lord, upon Attainder of Felony ; 
when the Eſtate cannot deſcend. 

In Treaſon, it is an Eſcheat, and Forfeiture to the 14 E. 3. e. 8. 
King: And by antient Statutes, there were to be 34 E. 3. 13. 
Officers called Eſcheators in every County, to make 8 H. 6. 16. 
Inquelts of Titles by Eſcheat, find Offices, Cc. for 33 H. 8. 22. 
the King, 


Eſcrow, 


Scrow is a Deed dclivered to a third Perſon, to 
be the Deed of the Party, upon future Condi- 


| tion, when ſuch a Thing agreed upon is performed: 


And then, it 1s to be delivered to him to whom 
made, to take Effect as the Deed of the Perſon firtt 
delivering it. 

The Delivery of a Deed to the Party himſelf, can- Cro. El. 520. 
not be averred to be an Elcrow. In the Delivery of! Inſt. 31. 
a Deed as an Eſcrow, it muſt be mentioned as an ? — of 
Eſcrow, to be delivered to the Party to whom made, 7 _ * 
as the Deed of the Maker, upon Condition that, 22“ 
Oc, or to ſuch Effect. It is to be delivered to a 

O Stranger; 
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Stranger; and not be a bare Act of Delivery, with» 

out Words. f 

# And this Deed, ſhall have Relation to the firſt 
| Dclivery. 


Elplees, 


12 is a Law- Term, ſignifying the Profit or 
Commodity that is to be taken or made of a 
Thing, As of a Common, the taking of Graſs by 
the Beaſts that Common there; of an Advowſon, 
taking of Tithes by the Parſon; of a Mill, the ta- 
Terms de king of Toll, Cc. Theſe and ſuch like are called 
Ley 3:09 Eſplees. And in a Writ of Right of Land, &. 
the Demandant is to alledge in his Pleadings, that he 
or his Anceſtors took the Eſplees of the Thing in 
Demand. | 


2 Be TA | 8 p yo obo Red 8 
S ha ww cit. » GEES 


£3 


Eſſoin. 


2E is where an Action 1s brought, and the b 
Plaintift, or Detendant cannot appear at the FT 0 
Day. in Court; then he ſhall be cfloined, to fave his tl 

Detault. | 

The Eſſoin-Day, is regularly the firſt Day of the ri 

2 Inft. 125. Term: And Eſſoin is a Kind of Imparlance, Licentia FT is 
1 Inſt. 138. interloquendi, or a Craving of longer Time, that lies 1 T 

in Real, Mixt, and Perſonal Actions. Eſſoins are 

1 Lill. 540. entered on the Eſſoin-Roll of the Court; and in KT of 


— 


C. B. the Eſſoin- Roll, is a Record of the Court. br 
3 E. 1. 42. In Writs of Aſſee, Cc. after the Tenant hath FR etl 
44 once appeared, he ſhall not be eſſoined; the Inqueſt ! E 
13 E. 1. is to be taken by Default. Eſſoin ultra Mare, thall co 
12 E. 2. not be allowed, if the Tenant be within the four 
Seas, There is no Eſſoin for an Appellant. Not bo 
does Eſſoin lie, where any Judgment is given; the on 
Party is diſtrained by his Lands; the Sheriff com- wi 
manded to make him appear; the Party ſeen in! 
Court, &c. | ( 
There is Eſſoin de ſervitio Regis, and of diverſe o- 
ther Kinds, | 


Eftates, þ | 


Thing again 
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Eſtates, Vide Fee-ſimple, Tail, Te- 
nants, &c. 


Eſtoppel. 


E torpe! is where a Man is forbidden by Law, to 

ſpeak againſt his own Deed. It is when a 

Man's AR, or Acceptance, ſtoppeth him to alledge, 

or plead the Truth. 

In a Deed, all Parties are eſtopped to fay any Lit. 58. 
ſt what is contained in it. It Eſtops a IInſt. 45.352, 

Leſſee, to plead that the Leſſor had nothing in the 

Land, & c. But where an Intereſt paſſes from the Party, Wood Inft. 


there can be no Eſtoppel againſt him, And the 224. 
2 Deed of a Feme Covert, cannot eſtop her: Nor ſhall Cro. El. or, 
the Recital of a Deed eſtop a Perſon, unleſs it be of 3% 


a particular Fact, or where it is material; and then 2 Leon. e. 1). 


it ſhall be Eſtoppel. 


An Eſtoppel ought generally to be mutual, on 


both Parts: And Eſtoppels are to be pleaded, relying 


on the Eſtoppel, not demanding Judgment „i actio. And 4 Rep. 53- 


though Eſtoppels conclude Parties to ſay the Truth; 
yet Jurors are not concluded, who are {worn ad ve- 


ritatem dicendam. The Jury may find any Thing that 2 Rep. 4+ 


is out of the Record: they are not eſtopped to find 
Truth in a ſpecial Verdict. But Parties are eſtopped. Lutw. 510. 


If a Party enters into an Obligation, by the Title 1 Lill. 544. 


Y of Eſquire, who is in Truth a Knight; on Action 


brought againſt him, on his Obligation, he ſhall be 
$ cltopped to plead in Abatement, that he was not an 
Eſquire, but a Knight, Cc. He is eſtopped to ſay 
2 contrary to his own Deed, 


Parties and Privies, in Eſtate and Intereſt, are 4 Rep. 93. 


bound by Eſtoppels. But an Eſtoppel ſhall bind 
only the Heir, who claims the Right of him to 


whom the ERoppel was. 
Eſtovers, See Common of Eſtovers. 


O 2 Ellraps. 
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1 Roll. Abr. If the Owner claims it in a Year and a Day, be 


879. 


2 Cro. 148. Lord for Keeping. In the mean Time, the Lord can. 


an 
4 Inſt, 280. The King's Cattle cannot be Eſtray: Swans my 


34% . 
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Eſtrays. 


ſome is where any Beaſt, not wild, rays from 

the Owner, and is tound within a Lordſhip, FT - 
and not claimed by any Man. In which Cate, i 
the Beaſt be cried and proclaimed on two Market. 
Days, in two Towns 1.ext . adjoining, and n« 
claimed within a Year and a Day, it belongs to the 
Lord of the Liberty. : 


ſhall have the Beaſt again: But he muſt pay the 5 


not work the Eſtray; But he may milk a Cow, &. 

If the Beaſt tray to another Lordſhip, the firſt Lord 

cannot retake it; but the ſecond Lord is to havent 

cried, &c. for the Owner to claim it: And if the 

Beaſt be not cried or proclaimed, the Owner may a 
Time take it. 


1 Roll. 878. be Eltray, as well as Beaſts. | aft 
| pe 
Eſtreatg. E 


F. N. P. 56. L Streat is commonly uſed in the Law for tt ö 


22 & 23 Car. Fines and Amerciaments, in reſpect of the Nor | 


2. 22. 


Copy, or true Note of ſome original Writing 
or Record; as Eſtreats of Fines, Amerciaments, &: 
1mpoſed in the Rolls of a Court, to be levied by t 
e or other Officer, upon thoſe that have d 
ended. 


appearance of Defendants, and Jurors, & c. And al 
forfeited Recognizances, are to be firlt eſtreated ino 
the Exchequer, by Sherifts of Counties, and fron 
thence Proceſs is awarded to levy the fame, to ti 
King's Uſe. And they are to be levicd on the rigit 
Perſons, under Penalty, by Statute 
Sherift's Eſtreats, are to be in two Parts, indented 
and ſealed by the Sheriff, and two Juſtices of Peace 

| who are to view them, and one of them is to it 
main with the Sheriff, and the other with tb 


Juſtices, ; 
Cltre 
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1 Strepment is a Writ that lies where one is im- 
: 4 E pleaded by Præcipe quod Reddat for Lands: If 


the Demandant ſuppoſes that the Tenant will com- 


THY mit Waſte, pending the Plea, he ſhall have this 

© BY Writ, to prohibit the Tenant therein. 4 8 

1 his Writ may be ſued out, with the Original: 2 Inſt. 328. 
And lies in Action for Waſie, before or after Judg- 

h ment, and before Execution. It lies where Tenants 5 Rep. 115. 

he commit Waſte in Houſes aſſigned a Feme for Dower, 


on her bringing Writ of Dower: On Writ ot Daliſ. 2. 
Formedon, Cc. And it may be directed to the Te- 


1 nant, and his Servants; or to the Sheriff. If directed Hob. 85. 
0 to the Tenant, and his Servants, and being ſerved 
h with it, they commit Waſte, they may be impriſon- 


ed. And the Sheriff may reſiſt thoſe that will make 5 Rep. 115. 
Waſte; and if Occaſion be, raiſe the Poſſe Comitatus, 
impriſon the Offenders, Cc. 


Damages and Coſts may be recovered for Waſte, Moor 245. 
after Writ of Eſtrepment. But this Writ lies pro- 
Z perly where the Plaintiff ſhall not recover Damages 
by his Action, | 


* 7 Ves-droppers are ſuch Perſons as ſtand under 
* Walls or Windows of Houſes, by Night or by 


„ Day, to hearken after News, with Intention to car- 
m_— y it to others, and cauſe Strife and Contention in 
a the Neighbourhood : Theſe, by our Law, are ac- Terms de 


I. 4 counted Evil Members of the Commonweath ; and Ley 317. 


= by Statute of em. 1. c. g3 Miſdemeanors of this Kitch. 11. 
ind, are puniſhable in the Court-Leet; where the 

e Offcnders are to be fined. 

gu 1 ; 


O 3 Ekidence. 
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Evidence, 


LVaence is uſed for ſome Proof, by Teſtimony 
of Men on Oath, or by Writings, or Records: 
It is called Evidence, as thereby the Point in Iſ- 
: ſue is made evident to the Jury. 
Trials per General Acts of Parliament, may be given in E- 
Pais 177,232. yidence, and need not be pleaded ; and of theſe the 
Statute-Book is good Evidence: But where there is 
a private Act, a Copy of it muſt be examined by 
the Records of Parliament, and it ought to be 
1 Inſt. 117, pleaded. Records and Inrollments, prove them- 
262 128. felves; and a Copy of a Record ſworn to, may be 
3 Inſt. 173- given in Evidence. An Exemplification of the In- 
rollment of Letters Patents, under the Great Seal, 
10 Rep. 92. to be pleaded as Evidence. A Fine or Recovery may 
2 Roll. Abr. be given in Evidence, without vouching the Roll 
574, 575. of the Recovery; the Part indented is the uſual E- 
| vidence, that there is ſuch a Fine: But it is ſaid, 
the Fine muſt be ſhewed, with the Proclamations 
z Lev. 387, under Seal. Inrollment of a Deed, is proved on 
certifying it by an atteſted Copy : Though Inroll- 
ment of a Decd, which needs no Inrollment, 1s on- 
ly Evidence to ſome Purpoſes. A Record of an in- 
ferior Court, hath been rejected in Evidence; and 
the Party put to prove what was done. Proceedings 
of County-Courts, Courts-Baron, Cc. may be de- 
Tie. ve. nied, and tried by a Jury. But Court-Rolls of 2 
75 d 

Trials per Court- Baron, when ſhewn, are Evidence; and ſome- 
pais 178,228. times Copies of Court-Rolls have been allowed as 

Evidence, ſometimes not, 
1 Inſt, 6. An ancient Deed, proves it ſelf, Poſſeſſion having 
gone accordingly : But later Deeds, are to be prov'd 
2 Inſt. 118. by Witneſſes. And if Witneſſes are dead, their 
and-writing muſt be proved. A Deed may be 
good Evidence, though the Seal is broken off; but a 
1 Inft. 225, Deed cannot be proved by a Counter-part, or Copy, 
when the Original is in Being, and may be had; 
10 Rep. 92. though it may, when the Original cannot be pro- 
3 Ley. 25. cured. Where a Deed is burnt, Cc. the Judges may 
altow 1t to be proved by Witneſſes, that there was 
ſuch a Deed, and this be given in Evidence. Reci- 


tal 
W 


1 n 1 1 
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tal of a Deed, is no Evidence, without ſhewing the 1 Inft. 3 52. 
Deed it ſelf; or proving there was ſuch a Deed, and Vaugh. 74. 
it is loſt, Probate of a Will, as to perſonal Eſtate 2 Roll. Abr. 
is admitted as Evidence; but a Will, under 78. 

which Title of Land is made, muſt be ſhewn, not 

a Copy of it, or the Probate. If the Will is pro- Trials per 
ved in Chancery, Copiesof the Proceedings there pais 234,233. 
will be Evidence. Depoſitions in the Eccleſiaſtical | 
Court, cannot be given in Evidence ; but a Sentence 

may, in a Cauſe of Tithes, Cc. 

A Bill in Chancery has been allowed as light 1 Vent. 66. 
Evidence. An Anſwer in Chancery, is Evidence a- Trials per 
gainſt the Defendant himſelf, though not againſt pais 167, 20), 
others: Depoſitions of Witneſſes in Chancery, be- 234- 
tween the ſame Parties, may be Evidence at Law, 

22 if the Witneſſes are dead: But in a Court 

of Common Law, a Decree in Chancery is no Evi- 

dence. Books of Corporations not of Record, 2 Roll. Abr. 
where Leaſes and Grants are entered, Cc. the Origi- 686, 687. 
nals are to be produced, not Copies; and original 

Letters are to be ſhewn. A Pedigree drawn by a 

Herald at Arms, will not be Evidence for the Heir, 

without ſhewing the Records, or antient Books from 

whence taken: But a Copy of an Inſcription on a 
Grave-ſtone, has been admitted as Evidence in ſuch 

Caſe. An Almanack wherein a Father had writ the Raym. 84. 
Nativity of his Son, was allowed as Evidence, to Trials per 
prove the Nonage of his Son. A Church- Book is not pais 180. 
allowed as Evidence; though ſome ſay it may, A 1 Cro. 411. 
Shop-Book, is Evidence; but not after a Year. 7 Jace 1. 12. 

Where a Party gives the other's Anſwer in Chan- 5 Mod. 10. 
cery in Evidence at a Law Trial, he may inſiſt to read 
only ſuch a Part of it, but then the other Side, may 
require to have the Whole read. Depoſitions taken 
in Chancery in perpetuam rei Memoriam, on a Bill 
exhibited, are not to be given in Evidence at a Trial 
at Law, unleſs an Anſwer be put in. Where De- 1 Lill. 555. 
poſitions ate taken out of the Realm, the Perſon 
who makes them is ſuppoſed there till, and ſhall be 
read as Evidence; but 1f it appears he is in England, 
they cannot be read, but he muſt come in Perſon. 
Depoſitions before a Coroner, have been admitted as 1 Lev. 183. 
Evidence, the Witneſſes being dead. Teſtimony of a 6 Rep. 47. 
O0 4 publick 


Raym. 335, 


336. 
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bl. publick Notary, of Things done in a foreign Coun: 
> try, is good Evidence. F 
| x Lill. 5511 A Tranſcript of a Record in another Court, may 
given in Evidence to a Jury, But Part of 2 
Copy. of a Record, cannot be given in Evidence; 
it mult be the entire Copy of the Whole, that the 
Court may Judge of it. A Writing permitted to 
be read, to prove one Part of an Evidence, may be 
read to prove any other Part ot the Evidence given 
Lill. 548. to a Jury. The Court will not allow the Jury, on 
Trial at Bar, to carry Writings with them out of 
| Court, as Evidence to conſider of, but ſuch as are 
Cro. El. 411. under Seal, and have been proved: But by the FF 
Aſſent of Parties, or with conſent of the Court, they 
may. 
Vangh. 143, Matter in Law, ought not to be given in Evi- 
147. dence at a Trial, only Matters of Fact; unleſs in 
Caſe of a ſpecial Verdict. And the Jury may have 
Evidence from their perſonal Knowledge, to invali- 
1 5 Rep. 60. date what is depoſed. Tampering with Witneſſes, 
. may be given in Evidence againſt a Party. Fraud 
J Mod. 18. may be given in Evidence, on the general Iſſue. In 
Debt, a Releaſe may be given in Evidence, on Nil 
0 | debet ; and Entry and Expulſian, in Debt for Rent, 
| 7 ac. 1. c. 5. &c, By Statute, Juſtices of Peace, Mayors, Conſta- 
bles, Cc. for any Thing done by them, may plead 
the general Iflue, and give the ſpecial Matter in Evi- 
dence in their Juſtification. _ : 
Kew Deeds and Inſtruments, written and ingroſſed on 
c. 21, Parchment or Paper, though ſealed and delivered, 
| if not ſtamped according to Act of Parliament, may 
not be pleaded or given in Evidence, in any Court. ö 
The Defendant's Counſel is to conclude to the 
Evidence given to the Jury by the Plaintiff's Counſel: 
But he who doth begin to maintain the Iſſue to be 
tried, ought to conclude and Sum up theEvidence , 


Evidence by Witneſſes, Vide (Witneſſes, 
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Exceptions, 


E is of divers Kinds: In Law Proceed- 
ings, it is a Denial of a Matter alledged in Bar, 
or Stay, to an Action. And in Conveyancing, it is 
a Thing ſaved or taken out of the Deed, as if no 
ſuch Thing had been granted. | f 

Counſel at the Bar, are to take all their Excep- 1 Lill. 559. 
tions to the Record at one Time ; or before the Court 
hath delivered any Opinion in the Cauſe. And 
Exception is to be taken for Miſwriting, falſe Latin, 3 W. z. c. z. 
&c. in an Indictment for Treaſon, Cc. before Evi- 
dence given in Court; or the Iudictment ſhall not 
be quaſhd. 

Exception in a Deed, keeps the Thing from paſſing Cro. El. 557. 
by it; It is to be a particular Thing out of a Ge- * Inſt. 47. 
neral ; as an Acre of Ground out of a Manor; 1 Ev: 287. 
Timber-Trees, out of Lands; a Room, out of an Cro. El. 244+ 
Houſe, Cc. And muſt be of what is ſeverable from PY®" 39. 
the Grant; if it croſſes the Grant, or is repugnant Hob. 52, 170+ 
to it, it is void. An Exception or Saving may be 
out of an Exception; So as to make a particular Cro. El. 372. 
Thing, as if never excepted, Exception is to be | 
of a Thing in Eſe. And by Exception of Trees, 11 Rep. 50. 
the Soil is not excepted. 

Theſe Exceptions, are generally in Leaſes for Life, Cro. Jac. 296. 
and Years ; the latter of which Leſſees, may not aſ- 5 Rep. 12. 
{ign over, with Exception, c. 

There is an Exception to the Sufficiency of An- 

{wers in Chancery. 


Lit. 63, 64. 


1 Inſt. 50. 
1 Mod. 91. 


4 Rep. 121, 


277, 281. 


1 Inſt, 50, 51. 


Perk. Sedt. 
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Exchanges. 


r is a mutual Grant of equal Intereſt in 
Lands, the one in Exchange for the other. 

It may be made of Lands in Fee - ſimple, Fee · tail, 
for Life, Ce. The Eflates granted are to be equal, 
as Fee · ſimple, for Fee - ſimple, Cc. But the Lands 
need not be of equal Value, or of the ſame Na- 
ture ; nor is the Manner of the Eſtate material. A 
Releaſe of Rent, Cc. in Fee, will be good for Land 
in Fee; but Annuities, charging the Perſon only, 
are not to be exchanged for Lands or Tenements. 

Freeholds paſs, without Livery of Seiſin, by this 
Deed ; but the Word Exchange, is to be uſed : It 
ought alſo to be by Deed indented, and there muſt 
be Execution of the Exchange, by Eatry in the 
Life of the Parties, or the Exchange will be void, 
Tf either of the Parties is evicted, the Exchange is 
defeated ; and the Party may make an Entry on 
his own former Land. There is a tacit Condi- 
tion in this Deed, of Re- entry on the Lands given 
in Exchange, in caſe of Eviction; and Warranty, 
to vouch, and recover over in Value, &c. 

An Exchange made between Tenant in Tail, and 
another, of unequal Intereſt, is not void but void- 
able; it may be good during his Life, but his Iſſue, 
at full Age, may avoid, or affirm it. And Exchanges 
made 4 op Men non ſane Memorie, Husband's 
of the Wife's Lands, are not void, but voidable on- 
ly 3 by the Infant at his full Age, Heir of the Per- 
on non ſane, Cc. and the Wife, after Death of the 
Husband, 

Jointenants, and Tenants in Common, may ex- 


change their Lands; after they have made Partition. 
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Exchequer, 


4 E is an antient Court of Record, ſet up 2 Iuſt. 551. 


to order and determine the Rights and Reve- 4 Inſt. 112, 

nues, Debts and Duties due to the Crown, Cc. It 115. 
is the laſt of the four Courts at Mtfminſer ; And the 
Lord Chief Baron and Barons, are the Soveraign Au- 
ditors of England, and hear and determine all 
Cauſes in Law or _ for the judicial Part of 
the Exchequer, is a Court both of Law, and Equi- 
ty, the Court of Law, being in the Office of 
Pleas, after the Courſe of the Common Law, coram 
Baronibus, and the Court of Equity, held in the Ex- 4 Inſt. 109, 
chequer-Chamber, before the Lord Treaſurer, Chan- 118. 
cellor and Under- Treaſurer, and Barons. Here the 
Proceedings are according to the Practice ot the Chan- 
cery : But the Plaintiff muſt ſet forth in his Bill, 
that he is Debtor or Accountant to the King ; tho' 
whether it be ſo or not, is not material. In this 
Court, the Clergy uſually exhibit Bills for Recovery 
of their Tithes; And here the Attorney General 
brings Bills againſt Perſons for any Matter concerning 
the King ; and any Perſon grieved with any Proſe- 
cution on Behalf of the King, Sc. may bring his 
Bill againſt the Attorney General, and be relieved. 

In the Court of Law, all the Officers, and Clerks, 
the King's Tenants, and Farmers, all Debtors, and 
Accountants of the Exchequer, arc privileged to ſue 


and implead one another, or any Stranger, in like 


Actions, as in B. K. or C. B. and the Writs of Sub- 
pena, and Quo Minus, go into Wales, But the Court 
of . like the Chancery, is no Court of Re- 
COr . 

No Writs, Cc. are to iſſue out of the Remem- , Jac. 1. 26. 
brancer's Office in the Exchequer, upon Suppoſition | 
only, but on juſt Grounds, Cc. | 
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Excommunicatton. 


Xcommunication is an Eccleſiaſtical Cenſure of 
the Spiritual Court, whereby a Man is diſabled 
to ſue any Action at Law, until he be abſolv'd ; And 
the Biſhop mult certify the Excommunication into 
Chancery, whereupon there iſſues a Writ De Excom- 
municato Capiendo, returnable in the King's Bench, 
2 Inſt. 189. This Excommunication, is generally Par Contempt 
8 Rep. 68. in not Appearing, or not obeying a Decree, Cc. 
F. N. B. 62, It js publiſh'd in the Church, and if the Offender 
63. do not ſubmit within forty Days, he may be impri- 
ſoned, until he ſubmits, and is diſcharged by Abſo- 
= lution, In the Certificate of an Excommunication, 
W © "the Cauſe of it mult be ſpecially ſet forth ; that the 
bi Judges may ſee whether the Eccleſiaſtical Court hath 
Dyer 275. Cognizance of the Cauſe, Offenders in ſome Caſes, 
1 Vent. 146. incur Excommunication, ipſo facto, by Act of Parlia- 
ment; but they are to be firſt convicted of the Of- 
fence by Law, and the Conviction 1s tranſmitted to 
the Ordinary. ; 
1 Inft. 134 None but the Biſhop is to certify Excommunica- 
tion, unleſs he be beyond Sea, or in remote Parts; 
8 Rep. 68. or except the Certificate is by one that hath ordin 
Dr. & Stud. Juriſdiction, Cc. And if the Ordinary excommuni- 
c. 32. cates one for any Thing where he hath not Cogni- 
zance of the Cauſe ; the Party may bring an Action 
1 . — him, or the Ordinary may be indicted. The 
A2 unſt. 527. Cauſes of Excommunication, beſides Contempt; are 
| for Matters of Hereſy, refuſing to receive the Sacra- 
ment, or to come to Divine Service, for Errors in 
; Points of Religion, Incontinency, Simony, Cc. 
El. c. 23. By Statute, if the Sheriff return a Non eft Inven- 
* tus, on a Writ de Excommunicato capiendo, a Capias 
with Proclamations is to iſſue for the Party to yield 
his Body to Gao), under the Penalty of 10 l. And 
if he do not appear on the firſt 1＋ and Procla ma- 


_ a ſecond is to go forth and he (hall forfeit 20 . 
Go 


Though 


F 
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Though an Excommunicate is diſabled to do any 
judicial Act, as to ſue, be a Witneſs, Cc. yet he 
may be ſued. ng 


Executions. 


Te onion is the Obtaining Poſſeſſion of any Thing 
recovered by Judgment of Law, 

At Common Law, where a Subject ſued Execution Ing ; 
upon a judgment for Debt or Damages, he could not inſt. by 
have the Body of the Defendant, or his Lands in ”" 
Execution; only his Goods and Chattels, and Corn, ; Rep. 11 
and other preſent Profit of the Land. But by Sta- 12, . 
tute, Execution may be had againſt the Body, and 
future Profit of Lands, G c. And Execution is ei- 
ther in Perſonal, Real, or Mix d Actions: In Perſo- 
nal Actions, Execution may be three Ways, viz, by 1 Inſt. 289. 
Ca. ſa. againſt the Body, Fi. fa. againſt the Goods, 5 Rep. 86. 
or Elegit, againſt the Lands, Cc. In Real and Mix'd 
Actions, the Writs of Execution are Hab. fac. Sei- 

Nr to put the Party in Poſſeſſion of Freehold 

nds recovered ; and Hab. fac. Poſſeſſiunem to put him 
in Poſſeſſion of bis Term, Cc. 

Writs of Execution, bind the Property of Goods, 29 Car. 2. z. 
only from the Time of Delivery of the Writ to the 1 
Sherift, Cc. But Land is bound from the Day of the Cro. Car. 149. 
Judgment. If an Execution be executed and filed, 
the Party can never have another Execution, upon 
that Judgment ; but if not returned and filed, 1 Lil. 565, 
when Executory, another Execution may be had. If 
you firſt take out a Ca. ſa, you are debarr'd from 
taking out any other Writ of Execution. And if 
there are Chattels ſufficient ; the Sheriff ought not to 
take the Lands: Nor may Things fix d to the Free- 8 Rep. 143- 
hold, Goods bought bona fide, Goods pawned, Cc. - 
be taken in Execution. 

When a Judgment is ſigned, Execution may be 
taken out immediately upon it: But if it be not if+ Lit. 505. 


| ſued within a Year and a Day after Judgment, where 1 Init. 290. 


there js no Fault in the Detendant, as Iujunction, 
Writ of Error, Cc. there mult be a\Scire facias to 2 Inſt, 471, 
revive the Judgment. Where the Plaintift ſueth out 395, 


any Writ of Exccution within the Year, he may 
3 coin. 
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continue them after the Year. And if the Defendant 
be outlawed, after Judgment, as he may, where he 
hath no Lands or Goods to pay the Debt, &c. and 
cannot be taken within a Year and a Day, the Plain. 
tiff need not renew the Judgment by Scire facias, to 
obtain Execution. If the Plaintift proceed not up- 


on the Ki. fa, he may bring Action upon the Judg- 


ment. And after judgment againſt the Defendant, 


Raym. 58. 
Ibid. 


x Lil. 567. 


1 Jac, 1. e. 13. 


21 Jac. 1. 24. 
29 Car. 2. 3. 


3 AW. & M. 
c. 14. 


8 Ann. c. 17. 


in Action where ſpecial Bail hath been given, the 
Plaintiff may have Execution againſt the Defendant, 
or proſecute his Bail, : 

A Perſon in Execution, ſhall not be delivered out 
of Priſon, but by Writ of Superſedeas, And 1f one 
committed to Priſon, for any Miſdemeanor, is there 
taken in Execution, he ſhall not be ſet at large. But 
where a Man is in Priſon, for criminal Matters, he 
ought not to be charged with a civil Action, with- 
out Leave of the Court ; though if he be charged, 
he ſhall not be diſcharged. A Ca. ſa. may be execu- 
ted upon a Priſoner in Priſon for Felony ; and tho 
he be diſcharged of the Felony, the Sheriff may keep 
him, and 'tis an Eſcape to let him go. 

One in Execution deliver'd by Privilege of Par- 
liament, when the Privilege ceaſes, the Plaintift may 
ſue out a new Execution againſt him, If a Perſon 
in Execution dies, a new Execution may iſſue againſt 
his Lands, Cc. as if he had never been taken in Exe- 
tion. Sheriffs may deliver in Execution all Lands 
whereof others ſhall be ſeiſed in Truſt ſor him a- 
gainſt whom Execution is had, on a Statute, Judg- 
ment, & c. Execution upon a Judgment, for Debt 
of the Anceſtor, where an Heir has made over Lands 
deſcended to him, before Action brought, may be 
taken againſt ſuch Heir, to the Value of the Land, 
as if his own Debt. | 

Where there is an Execution againſt Goods or 
Chattels, of a Tenant for Life, or Years, Cc. the 
Plaintiff before Removal of the Goods by the Exe- 
cution, is to pay the Landlord the Rent of the 
Land, Cc. So as there, be not above a Year due: 


And if more, paying à Vear's Rent, the Plaintiff 


may proceed in his Execution, and the Sheriff is to 
levy the Rent paid, and Execution- Money. 


The 
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The Defendant cannot plead to any Writ of Exe- 
cution ; but he may have Audita Querela for Matter 


to diſcharge him of it. 
Vide Capias, Fieri facias, Scire kaclas, &c. 


Exetutozs. 


Xecutor is he to whom the Execution or Per- 
formance of a Mans Will is committed after 
his Death. 

All Perſons, that are capable of making a Teſta- ; Cro. 9. 
ment, may be Executors; And ſo may ſome others, 5 Rep. 29 
as an Infant may be Executor, but not act until 17 6 Rep. 63. 
Years of Age, till which, Adminifiration durante 
minori tate is to be granted; a Woman Covert, 4 Inſt. 335. 
may be Executor; ſo may an Excommunicate, or 1 Cro. 683, 
3 outlawed Perſon, &c. But Popiſh Recuſants Cos | 
vict, Cc. cannot be Executors. 

Were an Executor is appointed, he may accept, 9 Rep. 37. 
or refuſe the Executorſhip ; but after Acceptance, 

may not refuſe, nor accept after Refuſal. If there Perk. 48 5. 
are many Executors, and one of them proves the 9 Rep. 37. 
Will, and takes upon him the Executorſhip, it ſuf- Noy Max. 
ficeth for all; but the reſt may at any Time after 102. 
join with him, and intermeddle with the Eſtate; 

though if they all refuſe, none of them ever after 

will be admitted to prove the Will: The Ordinary 

in this Caſe, or where an Executor dies before Pro- 1 Inſt. 113. 
bate, grants Adminiſtration with the Will annexed, 

and the Teſtator is looked upon in Law to die In- 

teltate, and without Executor. Actions are to be Perk. 485. 
brought by Executors, in the Name of all of them, 

though ſome refuſe the Executorſhip ; but him only 

that adminiſters is to be ſued, in Actions againſt 1 Roll. 4 be. 
them. The Poſſeſſion of one Executor, is the Poſ. 924, 91% 
ſeſſion of all ; in the Eye of the Law, all are but one 

Executor, and molt Acts done by or to any one of 

them, are Acts done by or to all. 


3 If 


— 


—— — — 


* 


203 The Common Law Common Placed. 


5 Rep. 31, If a Man, who is neither Executor or Adminiſtra- 
32, 33. tor, acts as an Executor; as when he takes into his 
Hands the Goods of the deceaſed, and converts 
them to his own Uſe; or alters the Property by Sale, 
8 Rep. 135. (9, or delivers Goods of the deceaſed to Creditors, 
9 Rep. 39. or Legatees; receives any Debt due to the deceaſed, 
| or releaſes any Debt, Gc. he is Executor in his own 
Wrong, and ſhall be ſued as Executor, and Anſwer 
5 Rep. 30, as far as he acts: Nor can ſuch a one retain for his 
33, 82. own Debt, againſt another Creditor. If a Man dieth 
Inteſtate, and a Stranger takes the Inteſtate's Goods, 
and uſeth them, he is Executor of his own Wrong. 
Dyer 166, But every Taking of the Goods of the deceaſed, is 
167. not an Acceptance to make one chargeable; as if a 
Man take away his own Goods in the Houſe of the 
Noy Max. deceaſed ; or uſe ſome of the Goods of the deceaſed 
102, 103. in the neceſſary Occaſions of his Family ; bury the 

Deceaſed, and ſell his Goods for that Purpoſe, Ge. 
6 Rep. 4. All Goods and Chattels which belong'd to the Te- 
1 Inft. 374. ſtator at the Time of his Death, come to the Execu- 
tor as Aﬀets, and make him chargeable to the Cre- 
ditors, and Legatees : Goods, and Chattels, Debts, 
Cc. recovered by the Executor, by Action after the 
Death of the Teſtator, are to be accounted Aſſets; 
but not before recovered. And though a Plantation 
1 Vent. 358. be an Eſtate of Inheritance, yet being in a Foreign 
Country, it is a Chattel to pay Debts. If Goods of 
the deceaſed are kept from the Executor, he may ſue 
for them in the Spiritual Court, or at Common Law : 
Lit. 69. And if one ſeiſed of a Meſſuage in Fee-ſimple, Cc. 
hath Goods in the Houſe, and makes a Will and Exe- 
cutors, and dies; the Executors may enter into the 

Houſe, and carry away the Goods. 

Plowd. 277- An Executor having his Power wholly by the 
5 Rep. 28. Will, he may releaſe an Action, Debt, or Duty, or 
x Inſt. 292. do any Thing as Executor, before Probate of the 
| Will, ſo as he afterwards proves it; unleſs it be 
bringing of Actions, for Debts, Cc. to maintain 
1 Roll. Abr. which, he muſt ſhew the Teſtament proved. He 
917, 926 may take the Goods himſelf, or give Power to 
another to ſeile them for him. His Office, is to bu- 
Ty the Teſtator in a decent Manner, according to his 
Rank, and with Regard to the Eſtate left, after Debt, 


paid, 
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paid. He is to make an Inventory of all the Goods 
and Chattels of the deceas d, with their Value, and 
all Debts due to the Teſtator; then prove the Will, Dr. & Stud. 
before the Ordinary in common Form by his own e. 10. 
Oath, or by Witneſſes if required; And being exhi- Perk. 486. 
bited in the Regiſter s Office of the Eccleſiaſtical 9 Rep. 37. 
Court, a Copy in Parchment is delivered the Execu- 2 Inf. 488. 
tor under the Ordinary s Seal, which is the Probate. 
And when all this is done, the Executor is to pay all 1 Roll. Abr. 
Debts, before Legacies, in the Order following, viz. 927, &c. 
After the Funeral Charges, the King's Debt is to be 

referr'd ; then Debts on Judgments, and Statutes ; 
Debts on Mortgages, Bonds, and other Specialties; | 
Rent, Servants Wages, Debts on Shop-Books, Oc. Plowd. 543. 
And if the Executor pays the Debts in any other Dr. & Stud. 
Order, he is liable for the Debts of a higher Degree, c. 10. 
though out of his own Eſtate. Amongſt Debts of 

ual Degree, the Executor may pay himſelt firſt. 
Thoſe Debts that are firſt ſued for, ſhall be firſt paid: Noy Max. 
And if no Suit is begun, the Executor may pay the 104. 
whole Debt to any one Creditor in equal Degree, 
tho there be no Aſſets left to pay another any Part 
of his Debt. | | 

When Debts are paid, in the Order above men- 
tioned, the Executor 1s to pay the Legacies. And he 
may prefer a Legacy to himſelf, if nothing remains 
to diſcharge the other Legacies : Afterwards, he may Offic. Exec. 
pay what Legacies he pleaſes firſt; or pay each Lega- 204, &c. 
tee a Part, in Proportion, if there be not enough to 
pay erery one his whole Legacy. And he is not vent 8 

und to order, as in Caſe of Debts due from the * 8 
Teftator. But if there be a ſpecifick Legacy, as a Gg. 
Horſe, Silver Tankard, Oc. this mult be deliver d be- Oe. Exec 
fore any other Legacy; if there be Aſſets. If there 7 
is enough to pay all the Legacies, after Debts paid, 
the Legac ies ſhall all be paid; but if there is not 
enough to pay Debts, or more above Debts, the Le- 
gatees mult loſe their Legacies. After all the Debts ploud. 115 


Plowd. 545. 


and Legacies are paid, that which remains tis ſaid 
belongs to the Executor, by Virtue of his Executor- 
ſhip. But a Man made his Will, and an Executor, 
without diſpoſing of the Reſidue of his Perſonal 


Eſtate ; and adjudged that 7 Reſidue ſhould not go n 


4 Ann. 
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: to the Executor, but be diſtributed amongſt the Re: 


lations of the Teſtator, . : 

A. Debt deviſed by the Teſtator, is not to be paid 

by the Debtor to the Legatee, but to the Execuior; 

Chane, Rep. Who can give a ſufficient Diſcharge for it. An Exe- 
136,137,149. cutor pays out the Aſſets in Legacies, and afterwards 
Debts appear of which he had no Notice, which he 

18 obliged to pay ; the Executor by Bill may force 

3 Leon. ca. the Legatees to refund. Where two Judgments are 
364. given againſt an Executor, the Judgment firlt given 
ſhall be firſt ſatisfied : but if the 1 were 
given againſt the Teſtator, he who firſt ſues Execu- 

tion, ſhall be fatisfied firſt. Where a Man will 

that his Lands ſhall be ſold for Payment of Debts, 
5 his Executors ſhall fell the Land, to 9 by Debts, 
2 Leon. ca. If Lands are deviſed to Executors to be ſold for 
276. Payment of Debts, thoſe Executors that act, or that 
1 Inft, 113, will fell, may fell, without the others. And where 
112. Lands are thus deviſed, a ſurviving Executor may 
| ſell : But if the Deviſe be that the Executors fhall 
ſell, not of the Lands to them to be fold ; if one 
I Ley. 203. dies, the other cannot ſell. If Lands are deviſed for 
Payment of Debts, Goods in the Hands of an Exe- 
cutor, ſhall not be liable: But tis otherwiſe, in eaſe 
of an Adminiſtrator. | 

1 Leon. ca, „ Where there are two Executors, and one dies 
204- Debt is to be brought againſt the — Execu- 
Canc. Rep. tot; not the Survivor, and the Executor of the de- 
$7 ceasd. But in Equity, the Teſtator's Goods are lia- 
Cro. Jac. 30. ble in whomſoever's Hands they are. A Teſtatar 
may bind his Executor, as to his Goods, though he 

Dy. 14, 905. himſelf is not bound. An Executor may recover a 
Duty due to the Teſtator ; and is bound by the Te- 
ftator's Covenant, though not named: But the Heir 

9 Rep. 87. fhall not, if not named. Where the Teſtator might 
have waged his Law, his Executors ſhall not be 
Cro. Jac.663. charged with that Duty. Action lies againſt an 
Executor upon a Promiſe made and broke by the 
Cro. El. 377. Teſtator. Executors may maintain Action of Tro- 
rer, for Goods converted in the Life of the 
Teſtator. 5 

I Leon. 112. An Executor gives his Bond for Payment of the 


Te fator's Debt ; it is a good Adminiſtration pro 2 
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If an Obligee makes the Obligor Executot, this is a 8 Rep. 136. 
Releaſe in Law of the Debt: But it ſhall be Aſſets 
in his Hands. Where an Executor hath a Bond, and 1 Inſt. 264. 
releaſes the Debt, though without Conſideration, it | 
ſhall be Aſſets. But an Executor releaſing all Actions, Daliſ. 89. 
Suits and Demands, extends only to Demands in his Show. 133. 
own Right; not ſuch as he hath as Executor. In 139. b 
pleading Debt by Bond againſt Executors, the Plain- 3 Lev. 218. 
tiff ſhould alledge not only Goods left ; but that 
there's no Debt upon Judgment, Statute, Cc. On a 
Ki. fa. againſt an Executor, he cannot plead fully * Lill. 568, 
adminiftred ; but muſt plead ſpecially, that no Goods 
of the Teſtator are come to his Hands. 

An Executor is not diſabled by Outlawry, to ſue 
the Teftator's Debts. Special Bail, is not required 
Heirs, Executors, Cc. in any Action brought for the 
Debt of the Teſtator. And Executors or Admim 24 H. 8, 
ſtrators, are not liable to Coſts. An Executor is to 9 Rep. 39. 
paſs his Account before the Ordinary, for the Goods 
and Chattels of the Teſtator: Though Executors, are 1 Jac: 1. 17, 
not to be called to Account, ex Oſſcio, &c. ; bs 

By Statute, Executors ſhall have the like Writs, 13 E. 1. 
Actions, and Proceſs, as the Teſtatot might have 
had; and Treſpaſs and Damages for wrong done to 
the Teftator. Executon of Exccutors, alſo may have 4 E. 4, e. 3. 
Actions of Debt, Account, Cc. as the firſt Teſtator; 
and ſhall anſwer for Goods, as the firſt Executor. Exe- 23 E. 3. c. 4. 
eutors of Tenants in Fee-ſimple, or for Life, Sc. ſhall 
have Actions of Debt for Arrearages of Rent, and 32 H. f. e. 3. 
take Diſtreſſes againſt the Tenants in Poſſeſſion. Per- 43 El. c. 8. 
ſons obtaining any Goods or Debts of an Inteſtate 
by Fraud, ot procuring Adminiſtration to be grants 
ed to a Stranger, are chargeable as Executors, to 
the Value of the Goods or Debts, Cc. And Execu- 
tors and Adminiftrators of Executors 1n their own 46Car. a. c · A 
Wrong, ſhall be liable to pay the Debts of the Teſta- EY” RY 
tor, in like Manner as their Teſtator or Inteſtate. 


dee Bona Notabilfa, Debet & Detinet, 
Devaſtavit, Mills. 
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Exigent. 


E fen is a Writ ſued out after a Capias, Alias and 
Pluries, in order to outlaw a Detendant, if he 
do not appear. It is directed to the Sheriff to pro- 
claim and call the Defendant five County Court- 
Days, one after another, „ to on: up- 
on Pain of Outlawry, and to be out of Pro- 
tection of the King and his Laws. 

In all Indictments of Treaſon, Felony, Treſpaſs 
vi & Arnis, &c. if on a Capias directed to the She- 
riff to take and impriſon the Offender, he cannot be 


taken, an Exigent is awarded to outlaw him: And 


in every — that iflues after Judgment, in a Civil 

Action, the Exigent ſhall go forth after the firſt Czpias: 

But before Judgment, it is not ſo; there mult be a 
as, Alias, and Plories, 


C 
5 Rep. 110, It a Perſon indited of Felony, Gc. withdraw 


111. 


himſelf fo long till the Writ of Exigent is awarded 
againſt him, he ſhall forfeit his Goods; And the For- 
feiture Rand, tho he renders himſelf upon the Exi- 
gent, and afterwards is found not Guilty : His With- 


3 Inſt. 232. drawing is a Flight in Light. But if the Party was in 


31 Eliz. 3. 


Priſon, or beyond Sea, &c. he or his Executors, may 
_— the Award of the Exigent, by Writ of 
rror. 
Exigent and Outlawry are alſo had in Actions of 
Debt, Caſe, Account, &c. And in every Perſonal 
Action where an Exigent ſhall be awarded, a Writ 


of Proclamation is to be iſſued out, to make Pro- 


clamations, in the County where the Defendant 


4&5 W. E dwells, Cc. 
M. c. 22. 


Upon ſuing out an Exigent for a criminal Matter, 
before Conviction, there ſhall be a Writ of Procla- 
mation, with the ſame Teſte and Return, delivered to 
Sheriff three Months before the Return, 


Vide Outlatwy, 


* 


Extent. 
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Extent. 


Xtent has two Significations, in our Law ; the 
one, is a Writ to the Sheriff for the valuing of 
Lands or Tenements; the other, the Act of the Sheriff 
upon ſuch Writ. If one is bound to the King, by 
Specialty, or others by Statute, Recognizance, Cc. 
and hath forfeited the ſame, an Extent ſhall be di- 4 Rep. 67- 
reed to the Sheriff to ſeiſe and value his Lands and 
Goods to the utmolt Extent. 

The Lands and Goods are to be appraiſed and ex- F. N. B. 131. 
tended, and found by the Inqueſt of twelve Men; 
and then delivered to the Party, in order to the Sa- 
tisfaction of the Debt, The Body of the Conuſor, 
and all Lands and Tenements that were his, at the 2 Inſt. 396. 
Time of acknowledging the Statute, Cc. or after, 2 Cro. 78, 79. 
into whoſe Hands ſoever they come, are liable to 
the Extent. Copyhold Lands are extendible, during 
the Life of the Conuſor ; but Copyhold Lands can- 
not be extended by Elegit : The Body, Goods, and 
Chattels, of the Copyholder, may be taken. Goods 
and Chattels, as Leaſes for Years, Cattle, Cc. that 
are in the Conuſor's own Hands, and not bona fide . 

_ for valuable Conſideration, are ſubject to the 

ent. 
Lands in antient Demeſne, Annuities, Rents, Cc. 2 Inſt. 496. 
are extendible. On a Statute, Cc. If the Extenders 1 Roll. Abr. 
appraiſe the Lands too high, the Conuſee may pray 888. 
that they ſhall take the Land, at the Rate appraiſed: 

And then ſhall have Execution againſt their Lands, Cro. Jac. 12. 
for the Debt. But this may not be on an Elegit. Fa: 
The Conuſor cannot enter upon the Conuſee, when , Rep. 6 
Satisfaction is received, but is put to his Sci. fa. in 7. 
the Caſe of an Extent: Though on Elegit, the De- 

fendant may enter. 

A Reverſion of Lands, Cc. cannot be extended: , 5. 96 
But an Office may. Goods are to be deliyer- Cunc. Re 
ed to the Party at a reaſonable Price, as Lands 39. Pe. 
at reaſonable yearly Value; and not to be ſold on 
Extent, Aſter a full and perfect Execution had by 32 H. 8. f. 
Extent, return d and of * there ſhall never be | 

3 any 


814 
1 Inſt. 290. 


Hardr, 1 36. 


Terms de 
Ley 32). 


1 Inſt. 147. 


Lit. 222+ 


I Inft. 148. 


Vaugh. 39. 
9 Rep. 139. 


Cro. El. 7. 
Show. Rep · 
35% 
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any Re· extent, upon an Eviction: But if the Extent 
be inſufficient in Law, there may be a new Ex- 
tent. * 

In a Sci. fa. ad comput and. the Conuſee is to ac- 
count according to the extended Value; not the real 
Value of the Land. 


Extinguihment. 


Xtinguiſhment is where a Man hath a Rent 
or Service iſſuing out of Land, and he purchaſes 
the Land out of which it ariſeth, whereby the Rent 
is extinct, and gone. And if a Man have a High- 
way appendant, and after purchaſe the Land where» 
in the Highway is, the Way is extinct. So it is of 
a Common Appendant. : 

No one can have a Rent going out of his own 
Land: But a Man mult have as high an Eſtate in 
the Land, as in the Rent, or the Rent will not be ex- 
tint. If a Perſon hath a Rent-charge to him and 
his Heirs, ifſuing out of Lands, and he purchaſeth 
any Parcel of the Lands to him and his Heirs, all 
the Rent-charge is extinct; the Rent being entire 
and iſſuing out of every Part of the Land. But i 
one hath a Rent-Service, and purchaſes Parcel of 
the Land, out of which it is iſſuing, this ſhall not 
extinguiſh all, but for the Land purchaſed ; Rent- 
Seryice being apportionable, according to the Value 
of Land, ne 7 : 

perpetual Union of the lenancy to the Rent 
or Rent to the Tenancy, is an Extinguiſhment of "the 
Rent. By Purchaſe of an Eſtate in Fee-ſimple, an 
Eſtate · tail in the Lands is extint and drowned, 
By a Copyholder's taking a Leaſe of the Lands, his 
Copyhold is extinguiſhed. A Releaſe of Common 
in one Acre, is an Extinguiſhment of the whole 
Common, 


Where 


ſe 
4 
{a 
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Where a Leſſor enters tortiouſly againſt the Leſ- 2 Lev. 143. 
ſee's Conſent, the Rent is extinguiſhed. And where 
z Debtee makes the Debtor Executor, the Debt is 


ſaid to be extinct. 


Extoꝛtion. 


B is an unlawful Taking by any Ofi- 
cer, of extraordinary Money, or other exceſ- 

five Reward, by Colour of his Office, for the Exe- 
cution of his Duty. MS | 

To take by Virtue of an Office, implies the 2 Inſt. 206. 
Act to be lawful ; but to take by Colour of an 
| Office, implies an ill Action. The Taking being 1 Inſt. 368. 
| for Expedition, is judged by Colour of the Of- 
| fice : But reaſonable Fees, allowed by the Courts, 
in ancient Time, it is no, Extortion to take. 
| Where the Law will not ſuffer an Officer to take , Roll. Abr 
* any Thing, a Promiſe to pay Money, is void. . 
x — at Common Law, is puniſhable by 
Fine and Impriſonment. And by Statute, Officers, E. 1. 20, 

of juſtices, Cc. guilty of Extortion, are to render 
treble Value. HY 
There are alſo Statutes for puniſhing Extortions 23H. 6. 
ol Sheriffs, Bailiffs, Gaolers, Clerks of the Aſſize, 33 H. 8. 
and of the Peace, Attornies, and Solicitors, Cc. 3 Jac, 1. 
Vide the Statutes. 10 & IW. z. 
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2 Inſt. 55. 
4 Inſt, 182. 


2 Inſt, 53, 
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| Failure of Recoꝛd. 


againſt a Man, who exhibits in his Plea 
Matter of Record, and avers to prove it by 
the Record, and the Plaintiff denies there 
is any ſuch Record; whereupon the Defendant hath 
a Day given him by the Court to bring in the Re- 
cord, at which Day he fails, then he is ſaid to fail 
of his Record ; and thereupon the Plaintiff ſhall bave 
Judgment to recover, Cc. | 
And if the Defendant brings in ſuch a Record, 
as is no Bar to the Plaintiff's Action, it is the ſame 
Thing; he fails of his Record. 


þ of Record is when an Action is brought 


Falſe Jmpziſonment, 


— Imprifonment is where a Man is arreſted and 
reſtrained from his Liberty, without Cauſe, 
contrary to Law. 

If a Man is unlawfully impriſoned, he may bring 
Action of Treſpaſs for falſe Impriſonment, and re- 


cover Damages: Or have a Hab. Corp. and upon 


Return of the Writ, ſetting forth the Cauſe of the 
Commitment, Cc. if it appears to be againſt Law, 


he ſhall be diſcharged ; or if it be doubtful, may 


be bailed. 

Action of falſe Impriſonment lies againſt a Bai- 
liff, for arreſting a Perſon after the Return of the 
Writ is paſt; it being then without Writ. And 
when one is detained longer than he ought, though 
he was at firſt lawfully impriſoned, it is falſe Im- 
priſonment. If a Sheriff, or Gaoler, detains a Pri- 
ſoner in Gaol, after his Acquittal, it is unlawful 
Impriſonment ; except for Fees; Not for Meat, 
Drink, Go. | A 
. Where 


20022 
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Where a Perſon is taken and impriſoned, on a 1 Lill. 595. 


Proceſs unduly obtained, Action of falſe Impriſon- 
ment lies by the Party impriſoned againſt him at 
whoſe Suit he is impriſoned ; but not againſt the 
Officer, who executes it. Though if the Court out 
of which a Proceſs iſſues, hath no Juriſdiction of 
the Matter, the Officer will not be excuſed, 

A Man under Arreſt, Cc. is ſaid to be in Priſon. 
And the Law favours Liberty, and the Freedom of a 
Man from Impriſonment. 


Falſe Judgment. See Attaint. 


Fealty. 
FE ſignifies in the Law an Oath taken by Te- 


nants, on Admittance to their Eſtates, to 
3 2 faithful to the Lord of whom they hold 
e 
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2 Inſt. 382. 


Fealty is incident to all Manner of Tenures, ex- Lit. 131,132. 


cept Tenancy at will, and 3 Leſſees for 
Life, or Vears, ought to do Fealty to the Leſſor, for 


the Lands they hold; and there can be no Tenure 


without ſome Service. But Fealty is moſt commonly 
7 for Copyhold Eſtates, held in Fee, and for 


ife. 

The Steward of the Lord may take Fealty ; but 
not Homage: And it 1s done to the Lord 1n this 
Manner, viz. The Tenant holds his Right Hand up- 
on the Book, and ſays to the Lord; I will be to you 
true and faithful, and bear to you Faith for the Lands 
and Tenements which I hold of you; And I will truly do 
and perform the Cuſtoms and Services that I ought to do to 


y0u. So help me God. And then Kiſſes the Book. 


This Oath is in ſome Manors neglected; but it is 
generally oblervcd., 


* * * WP „„ — 


Ffe⸗ 


1 Inſt. 93. 


Terms de 
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i 
1 
| png is where a Man hath Lands and Tene- 
ments, of Inheritance, to hold to him and his 

8 Heirs for ever. : 

Lit. 7. The Word Heirs, makes the Inheritance; And a 

4 Inſt. 206, Man cannot have a greater Eſtate. All other Eſtates 
are derived out of it; and it is without Limitation : 

I Inſt, 19. But it may be limited by Act of Parliament. An E- 1 
ſtate granted, to hold to a Man for Ever, or to him, th 
and his Aſſigns for ever; is an Eſtate only for Life; — 

1 Inſt. 9. the Words his Heirs being wanting: But in a Will, lu 

Hob. 22. the Inheritance may paſs without the Word Heirs, ot 

Lit. Rep. 6. Wills being more favoured than Grants. A Gift to th 

one and his Children, and their Heirs,” is a Fee- of 
ſimple to all jointly that are alive. Though if Lands IF 

Ing. s be given'to a Man and his Heir, in the ſingular . 

1. 4 808. Number, it is but an Eſtate for Life ; and the Heir ar 

" 7» cannot take by Diſcent, he being but oue, and there- I R 

fore ſhall take nothing. If Lands are given to a ä to 

Man and his Succeſſors, this creates no Fee-ſimple: by 

But to a Corporation, it is a Fee. ſimple. | * Ri 

1 Inſt. 18. There are ſaid to be three Sorts of Fee-ſ1mple ; | of 
Fee· ſimple abſolute, to a Man and his Heirs for ever; an 

Fee· ſimple conditional, where the Eſtate is deſeaſible 
10 Rep. 97. by not performing the Condition; and a qualified Fee= en 


ſimple, which may be defeated by a Limitation, Cc. 
and is called a bate Fee, upon which no Remainder 
x Inſt. 1, 2. or Reverſion can be Expectant. But a Fee conditio- 
nal, or qualified, ate not properly Fee-ſimple. When 
an Annuity is granted to one and his Heirs, it is 


Fee - ſimple perſonal, | 
Volagh. 273- A Fee-ſimple, determinable upon a Contingency, 

is a Fee to all Intents; but not ſo durable as abſo- 
Dyer 33. Jute Fee. A Fee- ſimple cannot be limited upon a 
1 Plowd. Fee-fimple : Nor can a Remainder, it being an ab- 


ſolute Eſtate, and nothing can come after it. tut 
1 Inſt, 303, In pleading Eſtates in Fee-ſimple, it may be ge- the 
x laſt, 11. nerally alledged; but Eſtates-Tail, Cc. muſt | 


| particularly ſhewn, Where a Man claims as Heir | 


in Co 
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in Fee · ſunple by Diſcent, he muſt make himſelf 
Heir to him who was laſt ſeiſed. 
All Eſtates at the Common Law were Fee- 


ſunple, 
Vide Diſcent, Mills, &c. 


Fee. Farm. 


Ee-Farm is where a Tenant holds Lands of his 
Lord in Fee, paying to him an yearly Rent for 
the ſame; which may be ſo much as the Land is 
worth, or a Half, third, or fourth Part of the Va- 


lue, &c. And a Tenant that holds in Fee-Farm, F. N. B. 2r0, 


ought not to do any other Service than mentioned in 
the Feoftment, but Fealty which belongs to all Kinds 
of Tenures. 

| Theſe Rents are more or leſs, according to the 
Terms of Agreement for Purchaſe of the Land, &c, 


and ſeldom to the Value, The King's Fee-Farm 


* Rents, are a Sort of ſuperior Lord's Rent, payable 
to the Crown ; And by Statute, the King 1s enabled 
by Letters Patent to grant Fee-Farm Rents due in 
* Right of his Crown, to Truſtees to make Sale there- 
of; and the Truſtees to convey the ſame by Bargain 
and Sale to Purchaſers, &c. 

No Tenant in Tail of any of the ſaid Rents, is 
enabled to Bar the Remainder. 


Felony. 


Elony is a Crime committed with a fell, fierce, 
or bitter Mind: And was antiently every capital 
Crime perpetrated with an evil Intention. But a 
bare Intention to, commit Felony, is not Felony ; 
but a Crime for which*the Offender is Fineable. 
Felonies are either by the Common Law, or Sta- 
tute Law ; By the Common Law, ſuch as are againſt 
the Life of a Man, his Goods, or Habitation, or a- 
inſt publick Juttice: Murder, Manſlaughter, 
rceny, Robbery, Burglary, Cc. are Felonies at 
Common Law: Piracy, and Robbery on the Sea, is 
Felony 


—— 
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Inſt. 143. ll 
2 Inſt. 44. 17 


22 Car. 2. c. 


22&23Car.w-- 


1 Inſt. 391. 
3 Inſt, 15. 


| 
| 
| 
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86. 


3 Inſt. 310. 


3 Inſt. 309. 


Raym. 275. 


3 Inſt. zog, 
310. 


22 Car. 2, 5. 


21 Jac. 1. 26. 


F Veo. 24. 


5 Eliz. 17. 
23 H. 8. 1- 
21 Jac, 1, 26. 
5 Eliz. 14. 
S&W. z. &c · 


4 Geo. 11. 
39 Eliz. 15. 
21 Jac. 1. 


22&23Car.2, 
22 Car. 2. 
8 Eliz. 4. 
1 Ed. 6. 12. 
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Weſt. Symb. Felony by the Civil Law: And Felonies by Statute, 


are very many. Alſo Felonies are of a publick, or 
private Nature; hurtful to the People 1n general, or 
to ſome particular Perſons. | 

If a married Woman commits Felony in Com- 
pany with her Husband, it ſhall be preſumed to be 
done by his Command, and ſhe ſhall be excuſed ; 
but tis otherwiſe, where the Wife ſteals Goods alone, 
A Feme Covert cannot fteal the Goods of her Hus- 
band; but if ſhe deliver them to an Adulterer, and 
he receives them, it is Felony in him. If a Shop- 
keeper deliver Goods to a Perſon who pretends to 
buy them, and he runneth away with them, it is 
Felony. Stealing Goods which Perſons by Contract 
are to uſe, is Felony. A Gueſt ſtealing Plate ſet be- 
fore him in an Inn, Cc. it is Felony : And Perſons 
who have the Charge of Things, as a Butler, who 
hath the Charge of Plate; a Servant, of a Chamber, 
Se. may be guilty of Felony. Likewiſe the leaſt re- 
moving of a Thing, in common Attempts of Fe- 
lony, is Felony, though it be not carried off. But 
Goods muſt not be of a baſe Nature; ſuch as Dogs, 
Cc. Nor Fere Nature, as Deer, Hares, Cc. 
unleſs made tame; when 'tis Felony to ſteal them. 
Taking away Turkeys, Geeſe, Poultry, Fiſh in a 
Trunk or Pond, Cc. is Felony. 

By Statute, imbezling Armour, to the Value of 
208. Acknowledging Bail in the Name of another ; 
Bankrupts not ſurrendring, or not diſcovering their 
Eſtates; Buggery, with Man or Beaſt ; Burning of 
Houſes, or Barns with Corn, Cc. Acknowledging 
Deeds inrolled in the Name of another; or a Fine 
1n the Name of another Perſon; Forgery of Deeds, 
upon a ſecond Conviction ; and Forgery of Bank- 

otes, Exchequer-Bills, Lottery-Orders, Stamps, 
Se. A Perſon helping another to Goods ſtolen for 
Reward, and not apprehending the Felon; Houſe 
Robbery in the Day- time, and taking to the Value 
of 5 . Acknowledging a Judgment in the Name of 
another Perſon ; Maiming any one maliciouſly, ſo 
as to diſable any Limb, Cc. Imbezling Munition, 
Naval Stores, Ordnance, Cc. Pickpockets taking a- 
bove 124. from the Perſon, clam 2 Poiſon- 
ing of a Perſon of Malice prepenſed ; Thoſe who re- 

ceive, 


Lek. LE an n | 


28 
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ceive or relieve Prieſts and Jeſuits, knowingly; 27 Eliz. 2. 
who attempt to kill, or do ſtrike a Privy Counſellor, 9 Ann. 16. 


in the Execution of his Office; Rapes of Women, 18 Eliz. 17, 


and carnally knowing them, under ten Years of 21 Jac. 1. 
Age; Acknowledging of a Recognizance, or Reco- 

very, in the Name of another ; Rioters to the Num- 1 Geo. 5, 

ber of twelve, not diſperſing in an Hour after Pro- 23 H. 8. 1. 
clamation; Robbery of Churches, or Sacrilege; Ser- 

vants purloining their Maſters G 

of 405. Ships caſting away, and deſtroying ; Sol- 1 Ann 9. 

diers departing from their Colours without Licence; 7 H. 7. 12. 


Wollen Cloth ſtolen from the Tenters, in the Night- 22 Car. 2. 


3 H. 7. 2. 


time; Women ſtealing, having Lands or Goods, or 3 


being Heirs apparent; Woods, Underwoods, mali- 
ciouſly burning, Cc. All theſe ate Felonies. 


And by a late Statute, Perſons convict of Felony, 4 Geo. c. 11. 


within Benefit of Clergy, may be ſent to the Planta- 
tions for ſeven Years, inſtead of being burnt in the 
Hand, or Whipped: And for Felony excluded 
Clergy, be Tranſported for fourteen Years. Felons 
—— — returning, before their Time, ſhall ſuffer 

at 

The Puniſhment of Felony is Loſs, and Forfeiture 
— * wy Goods, Lands, Cc. And Corruption of 


; Vide Burglaty, Larceny, Robbery, &c. 


Felo de le. 


Elo de ſe is he that commits Felony by laying vi- 
olent Hands on and killing himſelf. | 
When a Perſon of the Age of Diſcretion, and Compos 3 Inſt. 54. 
Mentis, with Deliberation and direct Purpoſe, kills Dalt. 344. 


| himſelf, by Hanging, Drowning, Stabbing, &c. 


this is Felo de ſe: And a Felo de ſe forfeits all his 
Goods and Chattels, when found by the Oath of 
twelve Men before the Coroner : But he does not 
forfeit any Land of Inheritance, not being attainted 
in his Life-time, 
If an Infant under fourteen Years of Age, a Lu- 3 Inſt. 54. 
natick during his Lunacy, one diltracted by a — 
| Lale, 


oods to the Value 12 Ann. c. 7. 


n — „ CG 
. 0 * 
2 * 


1 Ventr. 378+ Eſtate. If Leſſee for Li 


* 
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eaſe, or an Ideot kills himſelf; it is not Felony; 
And the Forfeiture of Felo de ſe 1s often ſaved by the 
Coroner's Jury finding their Verdict Lunacy. 

Plowd. 26 Goods are forfeited in theſe Caſes, for the Loſs of 
© Rev. 110. 2. Subject, and Breach of the Peace. Where a Perſon 
. fe is ſecretly buried, that the Coroner cannot 

View the Body; Preſentment is to be made of it, to 
3 Lev. 152. entitle the King to the Goods. A Coroner's Inqueſt 
| ay be traverſed by an Executor, upon finding Felo 


e Je. | 
t is Felo de ſe, when a Man endeavouring to kill 
— falls on his own Sword, Cc. and kills him- 
wn 


Feoffments. 


| me is a Grant or Conveyance of Manory, 
Meſſuages, Lands, or Tenements, to a Man in 
Fee-ſiumple, of which Livery and Seiſin is made and 
delivered. | 
At Common Law, the uſual Conveyance was by 
Feofftment, to which Livery and Seiſin was n 
ry, the Poſſeſſion being thereby given to the Feoffee; 
but if Livery and Seiſin could not be made, by Rea- 
ſon there was a Tenant in Poſſeſſion, the Reverſion 
was granted, and the particular Tenant attorned. 
Weſt Symb. And this Conveyance is ſaid to excel the Conveyance 
235» by Fine and Recovery; it clearing all Diſſeiſins, 
Abatements, Intruſions, and other wrongful Eſtates, 
Plowd. 554 which no other Conveyance doth. And for that it 
is ſo ſolemnly and publickly made, it has been of 
all other Conveyances moſt obferved. 
1 Inſt. 5. It bars the Feoffor of all collateral Benefit, as 
Conditions, Powers of Revocation, &c. and de- 
Plowd. 214, ſtroys contingent Uſes. But Feoffment may not be 
219. of ſuch Things whereof Livery of Seiſin cannot be 
made; and if either of the Parties die before Livery 
and Seiſin, the Feoftment is void. 
2 Lev. 77. A Feoffment being a Common Law Conveyance, 
and executed by Livery, makes a Tranſmutation 
tt, and the Reverſionet in 


Fee, make a Feoffinent in Fre by Deed, each 9 


1 Inſt. 9, 49. 


r r £ Aa a _.mia<a 


his Eſtate; the Leſſee his by Livery, and the Fee 6 Rep. 15. 
from him in Remainder. 
The Conveyance by Leaſe and Releaſe, has taken 
Place of this Deed; the Statute 27 H. 8. uniting the 
Uſe to the Poſſeſſion, without actual Entry, &c. 


Fieri facias. 


TH ſacias is a Writ againſt the Goods and Chat- 
tels of a Man againſt whom Judgment has been 
given, for Debt or Damages: And it hes againſt Ex- 
ecutors or Adminiſtrators, to be levied of the Teſta- 
tor's Goods. | 
The Sheriff is to levy the Debt or Damages, on 
the Goods and Chattles of the Defendant; And he 
may fell a Term, Corn growing, Cc. But Goods of Dalt. Sher. 
a Stranger, in the Poſſeſſion of the Defendant, ſhall 60. 
not be ſubject to the Execution; the Sheriff at his 
Peril muſt take Notice whoſe Goods they are. The 8 Rep. 96; 
Sale of the Sherift ſhall take Effect, though the 
udgment 1s afterwards reverſed ; but the Plaintiff 
11 be reſtored to the Value. The Sheriff is to ſell 1 Roll. Abr. 
the Goods, and after the Debt levied, is Debtor to 892. 
the Plaintift ; he cannot deliver the Goods to the Lutw. 589. 
Plaintiff, in Satisfaction of his Debt. | 
Where the Defendant in Execution is a beneficed 


Clergyman, and ſo returned by the Sheriff; a Writ 2 Inft. 4,472, | 


is to be iſſued to the Biſhop of the Dioceſe to levy 627. 
the Debt or Damages de bonis Ecclefiafticis, whereupon 
2 Sequeſtration ſhall go forth, &c. | 

On Fieri facias, the Sheriff cannot break open 


Doors, to take the Goods. 


Vide Execution, &c. 
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Fines, 


F INE' is a final Agreement, or Conveyance 

upon Record, for the Settling and Aſſuring of 
Lands and Tenements, acknowledged in the King's 
Court by the Cognizor, to be the Right of the Cog- 
nizee. 

2 Inſt. 511, Fines are either ſingle or double; ſingle, where an 
51). Eſtate is granted, and nothing rendered back; double, 
eſt Symb. which contains a Grant, or render back again from 
Sect. 21, 30. the Cognizee to the Cognizor, of the Land it ſelf, or 
ſome Rent, Cc. out of it, many Times limiting 


— — 


Remainders. And of Fines there are four Sorts; a 
Fine ſur Cognizance de Droit come ceo, &c. ſingle, which 


| 
| 
Inf. | 
2 Inſt. 513, "ps 
3 Rep. — is the principal, and ſureſt Kind of Fine, it gi - 1 
5 Rep. 38. ving preſent Poſſeſſion to the Cognizee, without b 
Inſt. 36. Writ of Execution; a Fine ſur Done Grant & Ren- 
lowd. 268. der, called a double Fine, wherein the Cognizee af- . 
: 1 
ger a Releaſe and 69:7 any to him by the Cog- 
nizor, Grants and Renders back the Lands, Cc. A : 
Fine ſur Cognizance de Droit tantum, which is a Fine . 
executory, commonly uſed to paſs a Reverſion, and 7 
ſometimes by Tenant for Life to Releaſe to him 1n t 
Reverſion; A Fine ſur Conceſſir, uſed to grant away 1 
Eſtates for Life, or Years, and it is alſo executory, i 
ſo that the Cognizee mult enter, or have a Writ ( 
3 Rep. 86, 88. Hal. fac. Seiſin. to obtain Poſſeſſion. Likewiſe Fines 
18 E. 1. are with Proclamations, or without; a Fine without a 
1 R. 3. Proclamation, is a Fine at the Common Law ; and 10 
4H. 7 with Proclamations, is termed a Fine according to 6 
32 H. 8. the Statutes, and this is the belt Sort, and moſt uſed, F 
It there be Error in the Proclamations, 1t ſhall be a ( 
good Fine at Common Law, | ; 5 
Tenant in Fee- ſimple, Fee-Tail general, or Special, t 
3 Rep. 77. Tenant in Remainder, or Reverſion, may levy a ( 
Eine: So may Tenant for Life, to hold to the Cog «+ * 
5 Rep. 124. nizee for Life of Tenant tor Life; But Tenant for * 
Years, cannot levy a Fine of his Term. Fines ma 1 
be levied of all Things in eſſe tempore Finis, whi b 
are inheritable; but not of Things uncertain; or of I 
Lands held in Tail, by the King's Letters Patent; 0 
of Lands reſtrained from Sale by AR of Parliament; 
| 055 


— 
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or of Lands in Right of one's Wife, without the Weſt. Symb. 
Wife, Cc. Lands bought of divers Perſons, by ſe- Sed. 23. 
veral Purchaſers, may paſs in one Fine, to fave 
Charges; but the Writ of Covenant muſt be brought 
by the Vendees againſt all the Vendors, and every 
Vendor warrant againſt him and his Heits. By Rep. _. 
Fine, almoſt any Kind of Contract may be made ef. 7% 
and expreſſed ; By it P for a Wife may be ſet- 10 Rep. 96. 
tled, a Gift in Tail, Remainder over, &c. And Uſes 
may be raiſed and created, &c. declared by Inden- 
tures befote or after levying the Fine. + 
No ſingle Fine may be with a Remainder over to Plowd. 249, 
any other Perſon not contained in it: But if A. &c, 
levy a Fine to B. ſur Cognizance-de Droit come ceo, Cc. 
And B. by the ſame Concord Grants and renders 
back the Land again to 4; for Life, Remainder to 
C. the Wife of A. for her Life, Remainder to A. and 
his Heirs; this will be a good Fine, and by it a 
a Jointure may be, and is often made. Women peer 230. 
Coverts, and Infants, ought to be cautious in leyy- 7 379: 
ing Fines; it a married Woman levy a Fine with 530 Ed. 3. 
her Husband of her own Lands, ſhe cannot reverſe 
it during the Husband's Life, or after his Death ; 
and if it be of her Jointure, ſhe may loſe her | 
Thirds: Fines by Infants, are to be reverſed during Aſſ. pl. 3 | 
their Minority, or they are good. A Feme Covert \-. 
levying a Fine with her Husband, is to be examined 
in private whether ſhe does it voluntary, and not by 
Compulſion. | 

when a Fine is paſſed, Ptivies in Blood, as Heits plowd. 454, 


| of the Cognizor, are barred preſently ; but Strangers 375. 


to the Fine, ſuch as are not Parties nor Privies, have 1 R. 3. 

five Years to enter and Claim their Rights, & c. The 4 H. 5. 

like Time have Infants after their full Age, Feme 

Coverts aſter the Death of their Husbands, Priſoners 

after Enlargement, Perſons out of the Realm after 

their Return, Oc. But if a Feme Covert dies while 2 Inſt. 319. 
ſhe is Covert, being no Party to the Fine; a Perſon 

in Priſon dies whilſt in Priſon; or one beyond Sea 

at the Time of the Fine levied, never Retutn ; the 

Heir is limited to no Time. No future Intereſt, can Rep. 94 
be barred by a Fine and Non: claim, until five Years R * 9 ir 
after its coming in Eſe; as in Caſe of a Remainder, „ 
or Reyerſion, And where there is no preſent nor 


ſuture 


226 
10 Rep. 49. 


Carter 82, 
163. 


9 Rep. 106. 
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future Right, only a Poſſibility at the Time of levy- 
ing the Fine, Cc. a Perſon may enter and claim 
when he pleaſes. When there is only a Right to a 
Rent, Gc. out of the Land in the Fine, the Perſons 
that have it are not bound at all, 
No Fine bars any Eſtate not deveſted and put to 
a Right. And he that at the Time of the Fine levi- 
ed, had not any Title to Enter, ſhall not be barred 
by the Fine: This is in Caſe of a future Intereſt, 
(not turned to a Right) wherein a Man is not bound 
to Claim; not in Caſe of Tenant in Tail, barring 
his Iſſue. When an Eſtate is put to a Right, and 
then comes a Fine and Non-claim, it a perpetual 
Bar. Bur if one doth levy a Fine of my Land, 
while I am in Poſſeſſion, this Five will not hurt 
me; nor where a Stranger levies a Fine of my Land 
let to a Tenant, if the Tenant pays me his Rent: 
So if there 1s Tenant in Tail, Remainders 1n Tail, 


Sc. and the firſt Tenant in Tail bargains. and ſells 


Cro. El. 896. 


the Land by Deed inrolled, and levies a Fine to the 
Bargainee; the Remainders in Tail, Ce. are not 
bound, though five Vears paſs without Claim; the 
Law adjudges them always in Poſſeſſion. 

Tenant in Tail, Bargains and ſells in Fee, the 
Bargainee levies a Fine, and five Years paſs in the 
Life of the Bargainor; this ſhall not Bar the Iſſue 
in Tail, but he hath five Years to Claim after the 
Death of his Father. But if the Tenant in Tail had 
been diſſeiſed, and the Diſſeiſor had levied a Fine, 


and the five Years had paſſed, without Claim, that 


2 Inſt, 5125 
514 

1 Cro. 469. 
Dyer 220. 


1 Inſt. 9 


ſhall bind his Iflue. | | 

Fines are acknowledged before the Lord Chief Ju- 
ſtice of C B. or two of the Juſtices in Court; or be- 
fore = of Aſſize; Commiſſioners in the Coun- 
try, by Dedimus rr Cc. And may be avoid- 
ed, by the Death of all or ſome of the Parties, be- 
fore finiſhed; by Error in the ſuing them out; by 
Fraud or Deceit, Cc. But if either of the Parties 
Cognizars die, after the King's Silver 1s entered, the 
Fine ſhall be finiſhed. Contra, if they dic before ; it 
will avoid the Fine. 

A Fine will bar the Heirs in Tail ; but not the 
Remainders or Reverſious: But Recoverics bar them 


all. 
Fines 


eee 
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Fines fo2 Offences, See Amerciament. 


Flight. 


Fake for any Crime committed, in our Law, 
1 implies Guilt; for that no Man Not guilty 
ſhould fly from, or be afraid of Juſtice. 

If Flight is found on Indictment, for Treaſon, 4 Inſt. 218. 
Felony, Cc. or before the Coroner, in caſe a Man Fi. P. C. 211. 
be killed; the Offender is to forfeit all his Goods and 5 Rep. 109. 
Chattels, which he had at the Time of the Indict- 


ment; and notwithſtanding his Acquittal. When the 2 Inſt. 28 1. 


Flight is found of Record, by Indictment upon the | 
Death of a Man, before a Coroner, or by Verdict, 
the Offender incurs Forfeiture of Goods, to the 
Lord of the Franchiſe. F 
There is a Flight when one is indicted for Felony, 
and Proceſs being taken out againſt him, he makes 
Default in — whereby an Exigent is a- 
warded againſt 


Forcible Entry, 


* — Entry is defined to be a violent actual 
Entry into Houſes or Lands. ; 

When one or more Perſons furniſhed with unuſual 1 Inſt. 25). 
Weapons, violently enter into the Houſe or Land of H. P. C. 138. 
another; or uſe threatning Words, and by that Dalt. 299. 
Means gain the Poſſeſſion; or if they enter peaceably, 
and then forcibly put another out of his Poſſeſſion, 
&c. Theſe are forcible Entries, puniſhable by Law. 
And Indictment of forcible Entry lies for Tithes ; 
fo alſo for Rents. If one enter the Houſe of ano- 
ther, without his Conſent, although the Door be 
open, yet this is a forcible Entry, if he detains the 
Poſſeſſion. And when a Termor keeps Poſſeſſion of the Cro.Jac. 199. 
Land at the End of his Term againſt the Landlord, it d 
is a forcible Detainer. 


Cro. Car. 201. 


Q 2 Nong 
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IR. 2. 7. 


8 H. 6. 9. 


Dalt. 312. 
2 Inſt. 257. 


31 El. 11. 


H. P. C. 139. 


x Cro. 461. 


Dalt 298. 


Kitch. 75, 
126. 


The Common Law Common-Placed. 


None ſhall enter into Lands and Tenements, but 
where Entry is given by Law, and in a peaceable 
Manner, though they have Title of Entry, on Pain 
of Impriſonment, &c. When forcible Entry is com- 
mitted, Juſtices of Peace are to view the Place, and 
inquire of the Force, by a Jury ſummoned by the 
Sheriff; and cauſe the Tenements to be ſeiſed, and 
reſtored, and impriſon the Offenders till they pay a 
Fine, Sc. But not inquire into the Title of either 
Party. Alſo Action of the Caſe may be brought for 
forcible Entry, and treble Colts & cg. recovered, | 

But it ts no Force, where a Perſon has had peace- 
able Poſſeſſion three Years, and his Eſtate in the Land 
not ended: Which may be alledged in Stay of Re- 
Ritution ; and that is to be tried, if the other Party 
traverſe it before Reſtitution. If a Diſſeiſee within 
three Years makes a lawful Claim, this is an Inter- 
ruption of the Poſſeſſion of the Diſſeiſor. 7 

The Indictment for forcible Entry muſt ſet forth 
that the Entry was Manu forti, to diſtinguiſh it from 
other Treſpaſſes vi & armis ; and there are many Nice- 
ties to be obſerved in drawing the Indictment. 


Vide Reſtitution. 


. 8 1 


Foreign Plea, &c. 


POrcign Plea, is a Refuſal of the Judge as incom- 
L petent, the Matter in Hand not being within 
his Precinct. Foreign Anſwer, is ſuch an Anſwer 
as is not triable in the County where made: And 
foreign Matter, is triable in another County. When 
foreign Plea is pleaded, the Court generally inakes the 
Defendant {wear his Plea to be true, or will enter 
up Judgment for want of a Plea. N 
Foreign Attachment, is an Attachment of a Forcign- 
er's Goods within any City or Liberty, for the Satis- 
tisfaction of a Citizen's Debt owing from ſuch 
Foreigner, | | 


Forts. 
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Foreſts. 


F is a Place privileged by Royal Authority, 
for the peaceable Abiding and Nouriſhment of 
Beaſts and Fowls, of the King's Game; for which 
there are peculiar Officers, Laws and Ordinances : 
And this Teritory of Ground, ſo privileged, is 
known by Metes and Bounds, 

The King may make a Foreſt in his own Ground 4 Inft. goo, 
at this Day; but not in the Ground of a Subject, 301. 
without his Conſent. The King may grant a Fo- 
reſt to a Subject; but it is not properly a Foreſt, but 
a Chaſe in the Subject's Hands. If the King gives Cro.Jac. 155. 
Authority for the Adminiſtration of Juſtice, in the ? 
Foreſt, and for the Grantee to have Officers of a 
Forelt, the Foreſt continues in the Hands of a Sub- 

Jerk 5 but without ſuch Liberties, it is only a 4 Inſt. 298. 
haſe, 

Owners of Woods of Foreſts, or Chaſes in the Cro.Jac.155, 


Hands of Subjects, may without Licence of the 156. 


Foreſter, cut them down ; but they ought to leave 
ſufficient Vert. Incloſures cannot be in Foreſts and 1014 
Chaſes, unleſs with low Hedges; and they may be 
deſtroyed and laid open, though of forty Years 
Continuance, if they were not before. 

Courts of Swainmote, Cc. are to be held for 9 H. 3. 1. 
Foreſts. The Claws of the Fore Feet of Dogs kept 
in Foreſts, to be cut off. Treſpaſſers in Foreſts, Cc. 3 E. 1. 20. 
ſhall pay treble Damages, and ſuffer three Years Im- 

riſonment. A Forelter is not to be queſtioned for 

illing a Treſpaſſer, who will not yield himſelf, 
No Officer of the Foreſt may ſurcharge the Foreſt, | 4 E. 1. 
on Pain of Impriſonment. Perſons having Wood 1 + z. 
within the Foreſt, are to take Houſe bote, G c. by 
View of the Foreſters. The Bounds of Foreſts to be 168 17Car 1. 
aſcertained, 

Sheriffs may make Inqueſt of the Bounds of Foreſts, 


and Return it into Chancery, 


21 3. 1 


23 0 


5 & 6 L. 6. 


3 Cro. 231. 
3 Inſt. 196. 


5&6 Ed. 6. 


3 Inſt. 169. 
1 Roll. Abr. 
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Foreſtallers, 


Oreſtaller is he that buys Corn, Cattle, Victu- 

als, or Merchandize, by the Way as they come 

to Fair or Market to be ſold, before brought to 

ſuch Fair or Market; to the Intent to ſell again at a 
higher Price, to the Prejudice of the People. 

The Puniſhment of this Offence, is for the firſt 
Time two Months Impriſonment, and Loſs of the 
Value of the Goods; for the ſecond Offence, ſix 
Months Impriſonment, and Loſs of double Value of 
the Goods; and for the third Offence, Impriſon- 
ment during the King's Pleafure, Forfeiture of all 
Goods and Chattels, and Judgment of the Pillory. 

But this does not extend to Malſters buying Barley, 
Badgers licenſed, Cc, nor to buying Corn, to make 
Meal, or Starch, and then to {ell it; nor to Hops, 
Cc. 

Buying Victuals coming by Land or Water to 
any Fair, Market, Port, Cc. and diſſuading People 
from bringing their Victuals to Market; or perſua- 
ding them to inhance the Price, when brought there, 
are Foreſtalling. 


Foxfeiture, Vide Attainder, Treaſon, 
| Felony, &c. 


Foxgery. 


FO by the Common Law is a fraudulent 
making or altering of a Deed or Writing to 
the Prejudice of another Man's Right; whether it 
be Matter of Record, or any other Writing, Deed, 
or Will. If any Perſon falſely forge, or cauſe to be 
forged, any Writing ſealed, Will, &c, to the In- 
tent the Inheritance of Lands may be defeated, or 
charged, or the Title troubled, Cc. or publiſh, or 
give ſuch in Evidence knowingly ; he ſhall pay 
double Colts and Damages to the Party grieved, be 
{ct on the Pillory, loſe both his Ears, have _—— 
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firils lit, forfeit the Profits of his Lands and Tene- 


ments, and ſuffer perpetual Impriſonment. Forg- 
ing a Leaſe for Years, Obligation, Releaſe, Cc. the 
Offender is to pay double Coſts, ſtand in the Pillory, 
and be impriſoned tor a Year. And the ſecond Of- 
fence, is Felony without Benefit of Clergy. 


A true Deed may be altered, and not forged in 3 Inſt. 169, 
the Name of another: But tis Forgery to put more 170. 


in a Will than directed. Forging an Aſſignment of 
a Leaſe, a Deed of Gift of Chattels, Cc. are not 


within the Statute. 


Counterfeiting of Letters, is not properly Forgery. 
Vide Deceit. 


Fozmedon. 


Ormedon is a Writ that lies where Tenant in 
Tail enfeoffs a Stranger, or is diſſeiſed, and dies, 
his Heir ſhall have this Writ to recover the Land. 

There are three Sorts of Formedons, Formedon in 
Deſcender, Remainder, and Reverter; In Deſcender, 
for the Iſſue in Tail which claims by Diſcent per 
Formam Doni ; in Remainder, for him in Remaindcr 
and his Heirs after the Eſtate of Tenant in Tail de- 
termined ; In Reverter, for him in Reverſion, or his 
Heirs or Aſſigns, after the whole Eſtate-Tail is ſpent. 
If one give Lands in Tail, and for Default of Iſſue 
the Remainder to another in Tail, and for Default 
of ſuch, to Revert to the Donor ; If the firſt Tenant 
in Tail die without Iſſue, he in Remainder ſhall 
have a Formedon in Remainder; but if Tenant 
in Tail, and he in Remainder alſo die without Iſſue, 
then the Donor, or his Heirs, may have Formedon 
in Reverter. 

Formedon in Diſcender is the higheſt Writ a Te- 
nant in Tail can have. 


Q 4 Four- 
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F. N. B. 21 t. 
1 Inſt. 326. 
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Terms de 


Ley 356. 


Weſtm. 1, c. 
9727 


F. N. B, 230. 


2 Inſt. 221. 
1 Inſt, 114. 
AInſt. 87, 224. 
2 Dany. Abr. 
161. 


Fourcher. 


Ourcher is a Law. Term, ſignifying a Device 
uſed to Delay the Plaintift in an Action againſt 
two Perſons, who are not to anſwer till both Parties 


appear. 


It is where the Appearance or Eſſoin of one, will 


Excuſe the other's Default ; and they agree between 
themſelves, that one ſhall appear or be eſſoĩned one 
Day, ang for want of Appearance of the other, 
hive Day over to appear, together with the other 
Party; And at that Day, the other doth appear, and 
he that hath appeared before doth not, 1n hopes to 
have another Day by Adjournment of the Party 
who then appeared : This is called Fourcher. 

The Milchiets thereby, in delaying Cauſes, Ge. 
are in ſome Meaſure remedied, by Statute. 


Franchiſes. 


Ranchiſe is an Immunity or Exemption from 

common Juriſdiction ; as for a Corporation, to 
hold Pleas to ſuch a Value, Cc. | 

All Franchiſes and Liberties are ſaid to be derived 
from the Crown ; And a Franchiſe or Liberty, may 
be veſted in Bodies Politick, or Corporations, in 
many Perſons that are not Corporations, or in a 
ſingle Perſon. A Mayor of a Town, Bailiff, Sc. 
may have Liberty to keep Courts, 1n a'certain Place, 
according to the Courſe of the Common Law; and 
Power to draw Cauſes out of the King's Courts, by 
an excluſive Juriſdiction: But the Cauſes here may 


be removed to the higher Courts. And ſome Fran- 


Finch. 164. 
Kitch. 65, 


chiſes (as York, Briffol, Ec.) have Return of Writs; 
to whom Mandates are directed from the Courts a- 
bove to execute Writs, Cc. 

Franchiſes and Liberties are ſome held by Charter ; 
and ſome lie in Preſcription, and Ulage, without 
help of Charter: They may be forfeited by Mif-uſer, 
or Non-ufer; and a Mit-uſer of any Point, where 
there are many, is a Forſeiture of all. If one hath 

YT? | Liberties, 


n «as 1 
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Liberties, and doth not uſe them within Memory, 
they are loſt, When a Perſon claims Franchiſes 
which he ought not to have, it is a Uſurpation upon 
the King; for which Quo Warranto ſhall be brought. 
No Franchiſes ſhall be allowed, if the Franchiſe 1 Lill. 635, 
fails to adminiſter Juſtice ; but where there is ſuch a | 
Failure, the Court of B. R. may compel them to do 
1 Where the Privileges of a Franchiſe are a- 
us'd, upon a Quo Warrano brought it is a For- 
feiture. Sheriffs on a Non Omittas, Capias Utlaga- Lill. Ibid. 
tum, or Quo Minus, may enter and make Arreſts in 
any Franchiſe. 
ranchiſes and Liberties are confirmed to all Ci- 
ties, Towns, Cc. by Magna Charta, and other Sta- 
tutes. , 
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Frankalmoign. 


Rankalmoion is where an Eccleſiaſtical Corporation 
holdeth Lands to them and their Succeſſors, of 
ſome Lord and his Heirs in perpetual Alms. 
It is a Tenure by Spiritual Service, of the higheſt Lit. 137,140. 
Nature, and no Lay Perſon can hold in Free Alms ; 
nor can any other but by Preſcription, or by Force of 
ſome Grant, before the Statutes of Mortmain, 7 Ed. 1 Inſt. 94, 
I, Cc. So that at this Day this Tenure cannot be re- 98. 
gularly created. But the King may diſpenſe with 5 Rep. 40. 
the Statutes, and licence a Subject to make ſuch a 
Grant. And if an Eccleſiaſtical Perſon holds by 
Fealty, and certain Rent; the Lord may at this Lit. 540. 
Day confirm his Eſtate, to hold to him and his Suc- 
ceſſors in Frankalmoign. ; 
If thoſe that have Lands in Frankalmoign, fail to Lit. 136. 
do Divine Service, the Lord 1s to complain to the 
| Ordinary or Viſiter, who ſhall puniſh the Neglect, 
| according to the Eccleſiaſtical Laws: And for not 1 Inſt. 96. 
| performing Divine Service in certain; as to read 
Prayers, every Friday; diſtribute ſuch Alms, Cc. 
the Lord may diſtrain. | 


| Franke 
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Frank- Marriage. 


FBR is where a Man ſeiſed of Land 
in Fee- ſimple, gives it to another with his 
85 Daughter, Siſter, G c. in Marriage, to hold it to 
Lit. 1). them and their Heirs. And by the antient Law, 
| where Lands were given in Free Marriage, the Man 
Fitzh. and Woman had an Eſtate in ſpecial Tail, To hold 
| of the Donor, quit of all Services except Fealty, un- 
til the fourth Degree were paſt, accounting them- 

{elves in the firſt Degree. 
Theſe Gifts might be made as well after Marriage, 

as before ; but are now out of Ule. 


Frauds, 


Feud is Deceit in Grants, and Conveyances of 
Lands, and Bargains and Sales of Goods, to the 
Damage of another. | 
x Vent. 329- Deeds and Conveyances when obtained by Fraud, 
are void. And Deeds of Gift, and Grants of Lands 
fraudulently made, to defeat Purchaſers, Cc. are void: 
6 Rep. 73- If a Man conveys his Land to Friends 1n Truſt, or to 
| the Uſe of a Wife, for her Jointure, &'c. to defraud a 
Tothil 43, Purchaſer ; the Truſt ſhall go in Equity to the Pur- 
44- chaſer, and he ſhall avoid the Eſtate ; alſo it ſhall 
be liable for Debts, If a Man makes an Aſſignment 
£7 of his Leaſe, and yet keeps Poſſeſſion of the Land, 
F. N. B. 98. the Aſſignment ſhall be judged fraudulent, A Pre- 
ſentation, obtained by fraudulent Means, is void ; 
So 1s Sale of Goods and Chattels, though in open 
Fair or Market, if it be by Fraud. 
A general Gift of all a Man's Goods, may be rea- 
3 Rep. 80, ſonably ſuſpected to be fraudulent, though there be 
Ke. a true Debt owing to the Party to whom made: 
And a Deed of Gift of all one's Goods in Satisfaction 
of a Debt, is void againſt other Creditors. The ſe- 
veral Marks of Fraud in the Grant of Goods, are D 
I. 


| 
K 
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1. If it be general, without Exception of ſome 3 Rep. Ibid, 
Things of Neceſſity. 2. If the Donor continues in 


Poſſeſſion of, and uſe the Goods. 3. If the Deed be 


made in Secret. 4. If there be a Truſt between the 


Parties. 5. It made prong the Action. The Sta- Cro. Jac.271+ 
e 


tute 13 Eliz. makes the Deed void againſt Creditors ; 
but not the Party himſelf, his Executors or Admini- 
ſtrators, againſt whom it remains good. | 
Where a Man is Party to a Fraud, all that follows Cro. Jac.469. 
by reaſon of it ſhall be ſaid to be done by him. 
But if Fraud is not expreſsly averrd, it ſhall 10 Rep. 56. 
not be preſumed ; nor ſhall the Court adjudge it 
to be ſo, unleſs found by the Jury. Grants, &c. 
are to be on good Conſideration, bona fide ; without 
any Truſt, A Grant upon good Conſideration, ex- 3 Rep, 81 
cept it be alſo bona fide, is not within the Proviſo of 8, © ? 
the AR 13 Eliz. c. 5. The Conſideration muſt be 
valuable, as Money, Marriage, Cc. | 
By Statute, fraudulent Conveyances made to ſet 
aſide Debts, will be void againſt the Party, whoſe 
Debt is endeavoured to be avoided ; And Parties 13 Eliz. 5. 
juſtifying the ſame, ſhall forfeit one Year's Value of 
the Lands, and the whole Value of Goods, Cc. 
Every Conveyance made to defraud a Purchaſer, up- 27 El. c. 4. 
on good Conſideration, as againſt ſuch Purchaſer 
ſhall be void ; and Partics juſtifying to be bona fide 
made, ſhall forfeit a Year's Value of the Lands, &c. 
Where Lands are convey'd with Clauſe of Revoca- 
tion, and afterwards ſold for valuable Conſidera- 
tion, the firſt Conveyance ſhall be void againſt the 
Purchaſer ; but Mortgagees made bona fi 


impeached. Judgments againſt Purchaſers for valu- 


able Conſideration, ſhall be Judgments only from 
the Signing and Entry, Ge. | 

And Deviſes of Lands, are deem d fraudulent and 3 & 4 W. 
void againſt Creditors upon Specialties, Cc. & M. 


Freehold. Vide Fee-ſimple, Tail, Te- 
nants. 


Frefh 


e are not 29 Car. 2. 3. 
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Freſh Fo2ce. 


| F Force is a Force committed in any City or 
Borough, as by Diſſeiſin, G c. of any Lands or 
Tenements, within the ſaid City or Borough. For 
F, N. B. 7. . the Party that is damnified and 
hath a Right to the Lands, by the Uſage of the Cit 
Oi N. R 4 K Borough, may bring his Aſſize or Bill of Freſh 
Old N. B. 4- Force, within forty Days after the Force committed; 
In which Action, he may, by Proteſtation, ſuc in the 
Nature of what Writ he pleaſcs. 


See Fitzherbert, and the 0¹⁴ Natura 


Brevium. 


Freſh Suit, 


F Suit is where a Perſon robb d purſues tlie 
Felon immediately, and then takes him, and 
brings Indictment againſt him, upon which; he is 
convicted of the 1 by Verdict of a jury; 
Terms de which being found, the Party rabb'd ſhall have Re- 
Ley 362,363. ſtitution of his Goods. And though the Perſon 
 robb'd do not take the Thief preſently, but that it 
be ſome Time after the Robbery, if the Party did 
what in him lay to take the Offender ; and although 
he happens to be taken by ſome other Perſon, this 
ſhall be judged freſh Suit. 95 
Freſh Suit is alſo where a Gaoler purſues a Felon 
or other Perſon, eſcaping from Priſon ; A Lord pur- 
ſues his Diſtreſs into another's Ground, on it's being 
driven off the Premiſſes, &c, | 


Fugitives. See Flight, 


Gage: 
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Gage-Deliverance. 


Age-Deliverance is when one ſues a Reple- 
plevin of Goods taken, but hath not the 
Goods delivered, and the other avows ; 


237 


the Plaintiff ſhews that the Defendant 1s Terms de 


yet poſſeſſed of the Goods, and prays that he may Ley 364. 


gage the Deliverance ; whereupon 'Surety being put 
in by the Plaintiff for the Re-deliverance, a Writ 
ſhall go forth to the Sheriff to deliver the Goods, 

But the Party ſhall never have Gage-Deliverance 


till Iſſue, or Demurrer in Law: And if the Proper- 


ty be claimed, he ſhall not gage Deliverance ; nor 
where any of the Beaſts are dead, in the Pound, 


6. 


Gaming. 


G is a Diverſion amongſt Gentlemen; 
but made ſuch ill Uſe of by Sharpers, who 
mix with them, that Gaming - Houſes are adjudged 
by Law a Common Nuſance. | 


Perſons keeping Gaming · Houſes, may be indicted Palit. 


at Common Law; And both ſuch and the Game- 
ſters, are liable to Penalties by Statute 33 H. 8. 
Alſo Perſons having no viſible Eſtates, not making 
It appear that the principal Part of their Maintenance 
1s got by other Means than Gaming, are to be bound 


to the good Behaviour. The Statute 16 Car. 2. c. 7. 1 Lill, 645. 


ives treble Damages, againſt any Perſons who ſhall 

eat at Cards, Dice, Cc. And alſo enacts, that if 
any Perſon ſhall play at Gaming, not for ready 
2 and loſe 100 J. or more, his Security taken 
or it 


all be void; and the Winner forfeit treble - 


the Value of the Money won. A Watch may — 1 Lev. 244. 
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Joſt at Gaming, which is convertible to ready Mo- 
ney, and not be within the Statute; which reſtraing 
2 Lev. 94 ſuch Playing only as puts People in Debt. Action 
, of Debt was brought for 100 J. upon a Horſe-match, 
and in the Articles another 100 l. was articled to be 
1 Vent. 253. run for, if the Plaintiff required it; adjudged with- 
in the Statute againſt Gaming, Where Security is 
iven for Money won at Gaming to a third Per- 
2 Mod. 297. ſon, not being privy to it, or not knowing it was 
won at play ; it is not within the Statute. 
9 Ann. c. 14 By this Act, Securities for Money won at play, 
are to be void; and if any Perſon ſhall loſe by Ga- 
ming at one Time 10 J. he may recover the ſame 
from the Winner, by Action of Debt: And Perſons 
winning at any one Time 10 l. by Fraud, ſhall forfeit 
five Times the Value, Cc. | | 


| - Garniſhment. 


Arniſhment is where an Action of Detinue is 
: brought againſt one for Writings delivered, 
Coy. Interp. and the Defendant alledging that they were deliver- 
ed to him by the Plaintift and another Perſon upon 
Condition, prays that the other Perſon concern'd 
way be obliged to plead with the Plaintiff, whether 
the Condition be performed or not ; and thereupon 
a Scire facias ſhall go forth againſt him, for him to 
appear and plead with the Plaintiff, which is called 
Garniſhment. 15 
Raſt. 213. If the Garniſhee be returned Scire feci, and make 
| Default, Judgment ſhall be had to recover the Writings, 
and Delwery againſt the Defendant 5 but no Da- 
mages againſt the Gzrniſhee, before he appear and 
1Brown. 147. plead. If the Garniſhee appears and pleads, and the 
Plaintift recovers, he ſhall. have Damages. 
There is a Garmiſhee in London, —— Goods of 
another are attach d in a Man's Hands. 


Gavelet. 
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Gavelet. 


Avelet is a ſpecial Kind of Ceſavit uſed in 

; Kent, where the Cuſtom of Gavelkind con- 

tinues, whereby the Tenant if he witholds his Rent Fitz. Ceſſa- 
and Services due to the Lord, ſhall forfeit his Lands vit. 60. 

and Tenements : It was intended where no Diſtreſs Co 
could be found on the Premiſſes, that the Lord 10 H. 3. 
might ſeiſe the Tenement in the Name of a Di- 

ſtreſs, and keep it a Year and a Day; if within Terms de 
which Time, the Tenant came and paid his Rent, Ley. 

Ge. he was admitted to his Tenement to hold it as 

before; but if not, the Lord was to enter and enjoy 

the Tenement as his own. | 
This Proceſs is iſſued out of, and determined in 10 E. 2. 1 
the County- Court. And in the Ciry of London there | 
is a Writ of Gavelet of the like Nature, 


Gavelkind. 


Avelkind is a Cuſtom annexed and belonging | 
to Lands in Kent, holden by ancient Socage 
"Tenure, and devidable between the Heirs Male. 
: this cuſtomary Tenure, all the Sons ſhall Lit. 210. 
inherit, as Siſters at the Common Law; And when 1 Inſt. 140. 
one Brother dies without Iſſue, all the other Bre- 
thren are to inherit him. The Heir at the Age of fifteen | 
Years, may give and fell his Land; And though, his 1 
Father be attainted of Treaſon or Felony, he ſhall 
inherit. A Wife ſhall be endowed half the 1 Int, 111. | 
Lands whereof the Husband died ſeiſed; during her 
Widowhood. Alſo a Husband ſhall be Tenant by 
„ Pte Wik.; and if he had ice by bis Wi, and 
is Wife; and if he ha ue by his Wife, and Mich. y 
ſhe die, he (hall be Tenant by the Curteſy of the B. R. —_ 
whole Land. But if he marry again, having no 
Iſſue, he ſhall forfeit his Tenancy- by the Curte= 
ſy : Not where he had Iſſue by his firſt Wife. 


Rent 


t. 


240 
Lutw. 740, 
154+ 


2 Lev. 138. 


1 Mod. 98. 


1 Inſt. 140. 
1 Sid. 136. 


Hard. 325. 


1 Inſt. 351. 


Pexk. 57. 
Hob, 230. 


4 Rep. 80. 
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Rent granted out of Gavelkind Lands, ſhall di- 
ſcend in Gavelkind, as the Lands do. Gavelkind 
Law, is the Law of Kent; and is never pleaded, 
but preſumed. And all Lands in Kent, ſhall be 
taken to be Gavelkind, except thoſe which are diſ- 
gavell'd by particular Statutes, 

But by Statute 31 H. 8. great Part of the cuſto- 


mary Lands of Kent is made diſcendible to the el- 


deſt Son; according to the Courſe of the Common 
Law. Though the Cuſtom to deviſe Gavelkind 
Lands; and the other Qualities, and Cuſtoms, re- 


main to this Day. 


Gifts. 


Eed of Gift paſſeth either Lands or Goods; and 

is 1 to two Kinds of Conveyances, for 

— — thoſe Purpoſes, where there is no Bargain 
an e. 
A Gift may be by Deed, by Word, or in Law; 
the two firlt are obvious to common Underſtandings ; 
and the latter is when a Man is married to a Wo- 
man, the Law gives all the Goods of the Wife to 
the Husband by. the Marriage ; If a Man be made 
Executor of a Will, the Law gives him the Teſta- 
tors Goods: But in theſe Cafes, it 1s as 1t were 
Conditional ; the Husband is liable to the Debts of 


the Wife, and the Executor to the Debts of the 


Teſtator. TY 

In Deeds of Gift, the principal Care is that there 
be no Fraud, to make them void, as to Creditors, 
Cc. All Chattels Real or Perſonal may be given 
and granted without Deed, except in ſome few ſpe- 
cial Caſes; and a free Gift is good, without any 
Conſideration. But when any Gift is made, to avoid 
Suſpicion of Fraud, it is belt to have it done in a 
publick Manner; and if in Satisfaction of a Debt, let 
the Goods be appraiſed to the Value; and after the 
Gife, let the Donee take Poſſeſſion of the Goods, 

__ 


A Gift 
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A Gift may be upon Condition: And if a Man _ 
fay unto another; Here I give you my King, with the Bac. Max. 
Ruby, c. and deliver it with his own Hand to the 83. 

Party, this will be a good Gift, tho' the Ring bear 

any other Jewel. . . 

If a Man having made a Suit of Cloths for ano- 1 Inſt. 351. 
ther Perſon, puts it upon him, and bids him uſe 


and wear it, it is a Gift of the Apparel. 
his is by Coultruction of Law, in ſuch Caſes. 


' . Grants, 


Rant is a Conveyance of ſuch incorporeal Things 

Ess lie in Grant, not Livery, and cannot be 

given by Word only without Deed. . 
In a Grant he that granteth is called the Grantor, 1 Inſt. 301. 

and he to whom the Grant is made, the Grantee ; 

And the Grant is uſually made by the Words, Give, 

Grant, &c. which in a Deed of Things that lie in 

Grant, will amount to a Gift, Grant, Feoffment, 

or Releaſe, &c. and may be pleaded as uc. 
To every good Grant, the following Things are 1 Inft. 15; 

requiſite, viz, That there be a Grantor, capable to 

grant; a Grantee capable of the Thing granted; a 

Thing granted which is grantable ; that it be grant- 

ed in that Manner as the Law requires; and there 

be an Agreement to and Acceptance of the Grant, 

by him to whom made, Cc. iii 
One attainted of Treaſon, or Felony, may make perk. Se. 

a Deed of Gift or Grant, and be good againſt all 26, 31. 

Perſons but the King, and the Lord of whom the 

Lands, are held; And for Relief in Priſon, they 

will be good, againſt them too. Grants made by 

Ferſons Non Sane Memorià, are good againſt them» 

ſelves ; though voidable by their Heirs, Cc. And 

though Infants, and Feme Coverts, may not be 1 

Grantors, yet they may be Grantees ; but the Infant perk. Seck 4 

at his full Age may diſagree to the Grant, and the 

Husband diſagree to the Grant to his Wife. 

Every Grant ſhall be taken molt ſtroogly againſt Lic 

the Grantor, and for the Grantee, The Grantee 

bimſelf ought to take by the Grant 1mmediately, , , 

att not a Stranger, or any in faturo. When the Ule 18aund. 322, 

y 7 of 525, &c. 
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Pac. Max. 
58. 


Perk. 15. 


Hob. 304. 


1 Inſt. 152. 


Dav. Rep. 45. 


Cro. El 328. tainty. A Grant to a Man, with a Blank for his 


1 Tiſt. 183. 
t Rep. 46. 
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of a Thing is granted, all is granted neceſſary to en: 
joy ſuch Uſe. A Reverſion may be granted as well 
as a Poſſeſſion. If a Grant be made to a Man and 
his Heirs, though the Word Aſſigns be not expreſſed, 
yet he may aſſign at his Pleaſure, A Man may 
grant an Annuity for him and his Heirs to commence 
after his Death. But the Law will not allow of 
Grants of Titles, or imperfect Intereſts ; or of ſuch 
as are meerly future. In Grants there muſt be a Foun. 
dation of Intereſt, or they will not be good; if 2 
Man grant a Rent-charge out of Lands, when he 
hath nothing in the ſame, tho he afterwards pur. 
chaſe the Land, the Grant 1s void. 

Words in Grants ſhall be conſtrued according to 
a reaſonable Senſe, and not ſtrained to what is un- 
likely. By a Grant of Goods, Chattels Real do not 
paſs. By the Principal, the Incident ſhall paſs ; but 
not the Principal by the Grant of the Incident, In 
the Grant of a Thing, what is requiſite for the ob- 
taining it is included. If Timber-Trees are granted, 
the Grantee may come upon the Grantor's Ground to 
cut and carry them away. A Man grants all his 
Wood that ſhall grow in Time to come; it is a void 
Grant, not being in Eſſe. A bare Poſſibility, which 
is uncertain, is not grantable. 

Grants ſhall be expounded according to the Sub- 
ſtance of the Deed ; and not the ſtrict Grammatical 


. Senſe. And Conſtructions of Grants ſhall be agree- 


able to the Intention of the Parties. A Lord of a 
Manor, cannot grant the fame, and reſerve the 
Court-Baron, which is inſeparably incident. If a 
common Perſon grants a Rent, or other Thing that 
lies in Grant, without Limitation of Eſtate ; by the 
Delivery of the Deed _ a Freehold paſſes : But 
if the King make ſuch a Grant, it is void for Incer- 


Chriſtian Name; or where his Chriſtian Name is 
miſtaken, is void. | 

And Grants may be void by Incertainty, Impoſſibi- 
lity, being againſt Law, Cc. But where the Grant 
is impoſſible according to the Letter, the Law may 


make ſuch Conſtruction as by Poſſibility it may take 


Effect. 
Guat 
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Guardians. 


G Vardian is he that hath the Cuſtody and Edu- 
cation of a Perſon; not of ſufficient Diſcretion 
to guide himſelf and his Eſtate. And a Guardian- 
ſhip of a Minor, is an Intereſt in the Body, or Lands, 
Cc. of one within Age. 3 ä 

There are three Sorts of Guardianſhips ; viz. by 1 Inſt. 88. 
the Common Law, by Statute Law, and by particu- 
lar Cuſtom : By Common Law, there are Guardians Lit. 114, 123, 
in Chivalry, taken away by Statute ; Guardians by | 
Nature, as Father or Mother; Guardians in Socage, 3 Rep. 47, 
who are the next of Blood to whom the Inheritance 2 Inſt. 305, 
cannot diſcend, if the Father does not order it other- 
wiſe; Guardians becauſe of Nurture, when the Fa- 
ther by his Will appoints one to be Guardian of 
the Child: By Statute, a Father by Deed in his 12Car, 2.24, 
d, Life-time, orby Will, may diſpoſe the Cuſtody of 


TB oo 7 An r 7 


8 7 &@ 


0 his Child under 21 Years of Age, and not married, 
T during Minority to any Perſons, not Popiſh Recu- 
5 ſants, he thinks fit; who may maintain Actions of 


Treſpaſs, Cc. againſt unlawful Takers away of ſuch 

| Children, and take into Cuſtody their Lands. By 
b- particular Cuſtom, the Cuſtody and Tuition of Or- 1 Inſt. 88. 
phans, Children of Freemen, Cc. is committed to 
1 the Mayor and Aldermen of London, and other Cities. 
he There are three Guardians alſo thus diſtinguiſhed ; 1 Lill. 655. 
* Guardian in Socage; Guardian appointed by the Fa- 
* ther; and Guardian appointed by the Court; the 

6 Guardianſhip in Socage continues till the Minor ac- 
u ompliſhes the Age of 14 Years, and then he may 

ay choſe his Guardian before a Judge at his Chamber, 

or in Court, or in Chancery. Aud the Ordinary or 2 Ley, 262, 
hie WH Spiritual Court, may appoint a Guardian over a Mi- 217. 
3 WF nor, who hath only Perſonal Eſtate, till he is 14 
bi Years of Age. After the Minor is come to the Age Cro. Jac.2"g, 
a of fourteen, he may ſue his Guardian in Socage tO 3 Lev. 295. 
int account as Bailiff. A Copyholder is not within the 
a Wl Statute 12 Car. 2. to diſpoſe of the Cuſtody of his 
ke Children ; it belongs to the Lord or others, accord- 

ing to the Cuſtom of the Manor. But the Lord of 

It EE. R 2 a Ma- 


Cro. El. 678 
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Lutw. 1190. a Manor hath no Power by the Common Law, with- 
out particular Cuſtom, to grant the Guardianſhip of 
an Infant Copyholder- 

Cro. Jac. 98, A Guardian in Socage may keep Courts, and grant 

99. Copies, and it ſhall bind the Heir; he is Dominus 

pro tempore, and hath an Intereſt in the Lands. He 
may let the Lands for Years, and avow in his own 
Name and Right, and his Leſſee for Years bring E- 
jectment; but he cannot preſent to an Advowſon, 

f for which he cannot account. A Guardian for Nut- 

134 ture appointed by Will, may make Leaſes at Will 

4 only. Guardians to Infants may acknowledge Satiſ- 

; faction upon Record, for a Debt recovered at Law 

Trin. 23 for the Infant ; but it muſt be Guardians aſſigned by 

Car. B. R. the Court to ſue. A Plaintift Infant may ſue by 

Cro. Car. 161. Guardian or Prochein Amie ; but be a Defendant only 
by Guardian, 

Guardian in Socage ſhall make no Waſte, nor Sale 

Herd. os of the Inheritance ; but keep it ſafely for the Heir, 

ard 9% Waſte is a Forfeiture of -a Guardianſhip ; and a 
. Man may be Guardian to an Infant againſt his Fa- 

Litt. 123. ther, for Prevention of Waſte. Guardians are to 
take the Profits of Minors Lands, Cc. to the Uſe 
of the Minor, and on accounting for the ſame, ſhall 

1 Inft, 89. have Allowancg of Coſts and Expences ; And if they 

| are robbed, c. without Default or Negligence, they 
ſhall be diſcharged thereof, Where there are great 

Eſtates, Guardians commonly paſs their Accounts 

yearly in Chancery; the better to juſtify them- 

| felves when the Minor calls them to a general 

4 & 5 Ann, Account at full Age. Action of Account lies a- 
gainſt Executors, Cc. of Guardians. | 


Plowd. 239. If Guardian in Socage dies, his Executor ſhall not 


| be Guardian. Where there hath been ſome Doubt of 
2 Med. 177. the Sufficiency of a Guardian in Socage, the Chancery 
hath obliged him to give Security. | 
rPlowd. 293. A Woman Guardian marries and dies, her Hus- 
1 Vent. 185. band ſhall not have the Guardianſhip. A Wife un. 
der Age, mult appear by Guardian, where Husband 

and Wite are ſued ; or twill be Error. 


T 


Pabeas 


f ; 

t 

T 

c ' Habeas Coppus. 

n 

2 Abeas Corpus 18 a Writ which lies where 

h one is 1ndicted for any Crime or Treſ- 

0 paſs before Juſtices of Peace, or in a Court 

l of any Franchiſe, and being impriſoned 

b for the ſame, hath offered ſufficient Bail, but it 1s re- | 
r fuſed where bailable; he may then have this Writ F. N. B. 250, 
y out of B. X. to remove himſelf thither, and anſwer 

y WF the Cauſe there. It is likewiſe a Writ to bring the + Ing. 52, 

| Body of a Perſon into Court, who is committed to 53, 615, 


any Gaol, either in Criminal or Civil Caſes. A 

Habeas Corpus removes a Perſon and Cauſe, from 

one Court and Priſon to another ; from an inferior, 

to a ſuperior. | 
This Writ was a Remedy by the Common Law, 

for ſuch as were unjuſtly impriſoned, to procure their 

Liberty ; And by Statute 31 Car. 2. a Priſoner may , 1», 182. 

have an Habeas Corpus from any Judge returnable im- 

mediately, (unleſs committed for Treaſon or Felony, . Car. 3. 

ſpecially expreſſed in the Warrant, or other Offences. 2 ,” 

not bailable) and upon Certificate of the cauſe of 

Impriſonment, be diſcharged upon Bail, to appear 

in B. R. the next Term, or at the next Aſſues, Cc. 

where the Offence 1s a” : And Perſons com- 

mitted for Treaſon or Felony, ſpecially expreſſed in 

the Warrant, upon Prayer in open Court the firſt 

Week of the Term, or Day of Seſſions, Cc. are to 

be brought to Trial; And if not indicted the next Term 

or Seſſions, upon Motion the laſt Day of the Term, \ 

&c, ſhall be let out upon Bail, unleſs it appears on 

Oath that the King's Witneſſes are not ready; And 

if upon Prayer, they are not indicted or try d the ſe- 

cond Term after Commitment, they ſhall be diſcharged. 

Judges denying a Habeas Corpus ſhall forfeit 500l. And 

the Officer refuſing to obey it 100 J. Cc. 
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A Habeas Corpus is grantable, without Motion, 
to remove a Perſon upon an Arreſt ; but not where 
committed for a Crime. Upon Habeas Corpus grant- 
ed by the Court of B. R. the Court made a Diffe- 


rence in the Return; that where a Priſoner is com- 


mitted by one of the Privy Council, there the Cauſe 
of his Commitment is to be returned particularly; 
but when committed by the whole Council, no 
Cauſe need be alledged. After the Return of a Ha- 
beas Corpus 1s read and filed in Court, it cannot be 
amended ; before filed, it may. Habeas Corpus may 
be granted in B. K. for any Perſon kept, againſt his 
Will, in Cuſtody of another. And the Court will 

rant a Habeas Corpus to bring a Priſoner, not in 
— hy out of Priſon, to be a Witneſs at a Tri- 
al; but, tis at the Peril of the Party ſuing out the 
Writ, that the Priſoner do not eſcape. 

A Judge will not grant a Habeas Corpus in the 
Vacation, for a Priſoner to follow his Suits ; but 
the Court may grant a ſpecial Habeas Corpus for a 
Priſoner to be at his Trial, in the Vacation-Time. 

Habeas Corpus cum Cauſa, doth remove the Body of 
the Party for whom granted, and all the Cauſes 
depending againſt him; And if upon the Return, 
the Officer doth not return all the Cauſes, it is deem'd 
an Eſcape in him. A Habeas Corpus ad Reſpondend' 
is where a Perſon is impriſoned at the Suit of ano- 
ther, in any Priſon except the King's Bench Priſon ; 
and another Perſon would ſue the Priſoner in B. R. 
this Writ removes the Priſoner from the Priſon 
where he was, into B. K. to anſwer the Action there. 
A Writ of Habeas Corpus 1s either Ad ſubjiciend' grant- 
ed on the Crown-Side, to ſubmit to the Order of 
the Court, in Criminal Matters; or 4d Reſpondend' 
granted on the Plea-Side, to anſwer the Party, 

No Writ of Habeas Corpus or other Writ to re- 

ove a Cauſe out of an inferior Court ſhall be al- 
owed, except deliyered to the Judge of the Court, 
before the Jury to try the Cauſe have appeared, an 
before any of them are ſworn. If the Steward of 


[| Crop. Car. 79. the inferior Court proceeds after an Habeas Corpus al- 


owed, the Proceedings are void; and the Court of 
J. K. will award a Superſedear, But a Suit ſhall not 


* 
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be removed where the Thing in Demand doth not 11 

exceed 5 J. Nor where the Freehold, Title of Land, 1 

Cc. are concerned. [ 
None ought to take out a Habeas Corpus for a Per- | | 

ſon in Priſon without his Conſent ; unleſs to turn 

__ over to B. K. and charge him with an Action 

in Court. 


Habere kacias Seiſinam. 


Hu, facias Seiſinam is a Writ that lies where 
one hath recovered Lands, Cc. by Ejectione fir- 
mæ, or other Action, to give Seiſin, and put him in 
Poſſeſſion thereof. There is alſo a Writ Habere facias 
Poſſeſſionem, to the like Purpoſe, but commonly uſed 
when a Term for Years 1s recovered. 

Where any Houſe is recovered by Real Action, ©, 5 Rep. 91. 
the Sheriff may break open the Houſe, if Entrance 
is 108 5 95 3 — 4. the _ — 
vering w. And the Sheriff may raiſe the Poſſe Dalt. Sher. 
7 in — A 7 _ = 2 an —＋ 

oſſeſſſon. in caſe ppoſition. One may have 1 Keb. 
a new Writ of Habere facias Poſſeſſionem, if a for- * 
mer Writ be not well executed, ot returned; or 
where the Party is ouſted by the Defendants 
Means. | 
If Perſons ſecretly lurk in a Houſe, and after a 1 Leon. 145. 
Sheriff hath removed all the Perſons he could find, ca. 202. 
and delivered Poſſeſſion to the Plaintiff, they expulſe 
the Plaintiff, and hold the Houſe with Force ; Upon 
this Return made, the Court will order a new 
3 of Execution, and an Attachment againſt the 

artes. 
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Heirs. 


EIR is one that ſucceeds by Diſcent and 

1 Right of Blood, to Lands, Tenements, and 

Hereditaments, being an Eſtate of Inheritance. One 

cannot be Heir till after the Death of the Anceſtor ; 

1 Inſt. 8, he is in his Life-time, only Heir apparent, or at 

w. f 

2 Lill. 11. The Heir is favoured at Common Law; the An- 

ceebſtor could not by the Common Law, convey away 

Lands by Will from his Heir at Law, without Con- 

= 23 Car, ſent of the Heir: But by the Statute 32 H. 8. of 

R. Wille, the Law is altered in that Point. Dubious 

Noy 185. Words in a Will ought to be interpreted for the Be- 

© nefit of the Heir; and not to diſinherit him. An 

Cane. Rep. Heir ſhall enforce the Adminiſtrator to pay Debts 

280, 297- with the Perſonal Eſtate, to preſerve the Inheritance. 

| The Heir is not bound in the Bond of his Anceſtor, 

2 Saund, 136. unleſs expreſsly bound; If in a Bond a Man binds 

is Heirs, but not himſelf, the Bond is void. A Man 

ſhall never bind his Heir 'to Warranty, where he 

Cre: Jac. $70. himſelf was not bound; if he make a Feoffment in 

1 Inſt, 386, Fee, and bind his Heirs only to Warranty, the Feofft- 

ment is void. A Grant of an Annuity mult be for 

1 Inſt. 144. a Man and his Heirs, to bind the Heir, although 

; there be Aſſets; and though named, an Heir ſhall 
: not be bound, except there be Aſſets. 

Canc. Rep. 7. The Heir at Law is preferred in Chancery in a 

doubtful Caſe, If an Heir hath Aſſets, and the Exe- 

cutor alſo, it is at an Obligee's Election to have 

2 Ployd. 433 Debt againſt the one or the other; but he ſhall not 

'  _* Charge them doubly. And where the Heir is ſued 

x Cane. Rep. for the Pebt of his Anceſtor, and pays it, he ſhall 

14 be reimburſed by the Executor of the Obligor, who 

hath Perſonal Aſſets. Heirs and Executors, are both 

Dyer 303. chargeable upon Specialties. | Where Cay que Truſt 

dies, leaving a Truſt in Fee-ſimple to diſcend to the 

29 Car. 2. 3. Heir ; this Truſt will be Aſſets by Diſcent in the 

|  Heir's Hands, and be liable to the Obligation of his 

4 & 5 W. Anceſtors: And if an Heir has made over Lands 

& M. fallen to him by Diſcent, Execution is to be had 

againſt him, to the Value of the Land, G. 
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When a Man recovers againſt an Heir, by Default 
or Verdict, on pleading Kiens per Deſcent, a ſpecial 
udgment De terris Diſcenſis may be entered ; And the 
laintiff have all the Lands by Diſcent in Execution: 
but if the Judgment be general, he can have only a 


ſhall be general, if the 
on, and ſhews that he hath ſo much by Diſcent; 


249 
Davis 439. 


2Leon.ca.16. 


Moiety by Elegit. 1 and Execution Mich. 1. W. 
be eir acknowledges the Acti- & M. B. R. 


but if he will not ſhew what he hath by Diſcent, he Cro. El. 692. 


loſes the Benefit of the Law. Special Matter may be 
grep in Evidence, on Kient per Deſcent, as that the 
le was fraudulent, &c. | 


MoorCa.6$1. 
5 Rep. 60. 


In Action of Debt againſt the Heir, who Pleads 8 Rep. 134. 


Riens per Diſcent, Judgment may be had preſently ; 


and tis (aid when Aſſets deſcend, a Sci. fa. for Debt lies Noy 56. 


againſt the Heir of an Heir, to the tenth Degree. 
Under the Word Heirs, the Heirs of Heirs are com- 
prehended In infinitum : If Lands are given to a Man 
and his Heirs, all his Heirs are ſo totally in him, that 
he may give his Lands to whom he Will. But a Ba» 
ſtard; an Alien, though born in lawful Wedlock; 
Perſons attainted of Treaſon, or Felony, whoſe 
Blood is corrupted, may not be Heirs. Ideots, Luna- 
ticks, Perſons excommunicated, Outlaws in Debt, 
Treſpaſs, Perſons attainted in a Præmunire, & c. may 
be Heirs. 

The Word Heirs, includes Aſſigns in Grants, Cc. 
Debt upon Leaſe for Years of Lands of inheritance, 
rendring Rent to Executors and Aſſigns, the Heir 
ſhill have the Rent: Contra, where reſerved only to 
the Leflor and his Aſſigns. An Heir may bring 
Action againſt one that injures the Monument, Cc. 
of his Anceſtor. The Coffin and Shroud of the De- 
ceaſed belongs to the Executors, or Adminiſtrators ; 
but the dead Body belongs to no one: But in all 
Caſes, where taken away, Actions and Proſecuti- 
ons may be had. 

At the common Law a Man cannot be Heir toGoods 
and Chattels ; but by Cuſtom, Heir- Looms go to the 
Heir, though Houſhold-Goods. Theſe are not de- 
yiſeable by Teſtament ; the Law prefers the Cuſtom 
before a Deviſe, which takes not Effect till the Teſta- 
ſtors Death, and then they are velted in the Heir by 
the Cuſtom. But Sale in a Man's Life-tume, would 
mike it otherwile, Where 


1 Inſt. 8, 9,22. 


2Lev. 13,14. 
12 Rep. 36. 


3 Inſt. 202, 
203. 


1 Inſt. 28. 18. 


I Inſt, 185. 
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x Inſt. 6, 16. 


3 Inſt. 19, 
126. 


Lit. 9. 


1 Inſt. 9, 49. 


1 Inſt, 185. 


Coke's Co py. 


9.24, 31. 


The Common Law Common-Placed, 


Where a Womin with-holds Lands from the Heir' 
on Pretence of being with Child. Vide Baftard;, 
What Covenants ſhall bind Heirs, vide Covenant, 
How Money to be = on Mortgages, whether to 
Heirs or Executors, Cc. Vide Mortgages. 


See Diſcent, Fee-fimple, 8c. 


Hereditaments. 
1 ſignifies all ſuch 3 


or Incorporeal, which a Man may have to him 
and his Heirs by Way of Inheritance; And which 
if they are not otherwiſe deviſed, diſcend to him 
that is next of Blood. . 

It is a Word of a very large Extent, ſignifying 
whatever may be inherited or come to an Heir, be it 
Real, Perſonal, or Mixed : And the Word Inheri- 
tance, 1s not only where one hath Lands or Tene- 
ments by Diſcent, but every Fee-ſimple, or Fee-tail 
accruing by Purchaſe, which a Man's Heirs may 1n- 
herit: Alſo one may have Inheritance by Creation; 
as in caſe of the King's Grant of Peerage, by Letters 
Patent, c. | | 

| Corporeal Inheritances, relate to Houſes, Lands, 
Cc. which may be touched or handled ; And Incor- 
poreal, are Rights iſſuing out of, or exerciſed with 
Corporeal Inheritances; as Advowſons, Tithes, An- 
nuities, Offices, Commons, Franchiſes, Privileges, 
Sc. And all theſe may be comprehended under the 


Word Hereditaments. 


periots. 


Eriot is the beſt Beaſt, or other Thing, that a 
Tenant dies poſſeſſed of, due and payable 10 
the Lord. 

It is either Heriot-Service, or Heriot-Cuſtom; 
Heriot-Service, is due by ſpecial Reſervation, and 
ſeldom reſerved on a leſs Eſtate than Inheritance, for 
which the Lord may diſtrain, or ſeize any Beall be- 
longing to the Tenant on the Land : Heriot-Cultcm, 

| | is 


* 
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cir, N is that which is claimed by ſome particular Cuſtom, 
ras. and uſually paid on Eſtates for Life, or Years, for 
ant, WF which the Lord may ſeize, not diſtrain; and he may Kitch. 267. 
to BW ſeize the beſt Beaſt, Cc. though out of the Manor, 2 Inſt. 132. 
or in the King's Highway, being his proper Goods 
by the Death of the Tenant, fo that he may ſeize 
it wherever he finds it; and if a Tenant deviſeth 4 
* away all his Goods, yet the Lord ſhall have his He- | 
riot on the Death of the Tenant. ; i 
The Lord may properly ſeize for Heriot-Cuſtom ; plond. 96. 
and take a Diſtreſs for Heriot- Service: And for He- Keil. 84. 
al riot-Cuſtom, he may ſeize any where; but for He- 
im I riot-Service, only on the Land. A Heriot goes with 
ch the Reverſion, as well as Rent; and the Grantee 
im of the Reverſion ſhall have it. A Heriot reſerved 2 Saund. 166, 
upon a Leaſe, is Heriot- Service, incident to the Re- 
1g © verſion. And there may be Covenant in a Leaſe for Lutw. 1366. 
it Lives, Cc. to render the beſt Beaſt, or ſo much in 
i- Money for an Heriot, at the Election of the Leſſor ; _ 
e- in which caſe the Leſſor muſt give Notice which he 2 Lill. 19. 
il will accept, before Action brought, or Diſtreſs had,@c. Lit. Rep. 33. 
- And the Lord may diſtrain any Man's Beaſts which Cro- Car. 260. 
; are upon the Land, and retain them till the Heriot is 
s fſatisfied. a 
Of ancient Right, neither the Lord nor his Bailiff 
might take Heriot· Cuſtom, before preſented at the 
Court of the Lord, as due on the Death of the Te- 
nant. Fraudulent Gifts, Grants, Cc. to defraud a 13 Eliz. e. 5- 
Lord of his Heriots, ſhall be void, and the Value of | 


the Goods forfeited. 


Highways, 


| Haw is a Paſſage for the King's People; and 

of Ways there are three Kinds; Firſt, a Foot- 
way ; Second, a Foot-way and Horſe- way, for dri- 
ring Cattle, Cc. Thirdly, Regia via, which con- | 
tains the other two, and like ways a Cart- way. And 56. 
any of the Ways before mentioned may properly 
be called the Highway, if common to all the King's 
Feople; fo mays private Way, leading from Town 
to Town, Cc. but not ſuch a private Way as leads 2 In. 38. 
to a Village, the Church, or Fields. But thoſe High- 1 Vent. 189. 

ways 
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2 Inft. 505. 
Danv. Abr. 
785. 
2Leon.c.1$2. 


2 Lill. 692. 


1 Ventr. 183. 
Stile 163. 


1 Ventr. 189. 


2 Roll. Rep. 
412. 


Per Hale luſt. 
2 Lev. 139. 
1 Sid. 464. 


2 Saund. 160, 


Cro.Car.366. 
Danv. Abr. 
783. Letr. B. 
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ways that are Drift - ways, and Cart- ways, leading from 
Market to Market, that are great Roads, or do com- 
municate with them, are only under the Care of 
Surveyors. 

The Freehold and Soil of Highways, belong to 
the Lord of the Soil; and ſo do the Profits, as Trees, 
Cc. As well in the Caſe of a Highway, as of a 
Path-way, the Soil of the Way belongs to him who 
hath the Lands on both Sides; being preſumed to be 
firſt taken out of it. But if a Man builds Houſes, 
and leaves Ground for a Street between the Houſes, 
he ſhall loſe the Property, and the Ground it ſelf, 
which becomes the King's Highway. ; 

A Highwa ew within a Pariſh, the Pariſh is 
of common Rig c und to repair it; except it ap- 
pear that it ought to be repaired by ſome Perſon, 
either by reaſon of Tenure, or Preſcription : Where 
no particular Man 1s bound, the Pariſh 1s to repair, 
Private Ways: are to be repaired by the Village, or 
Hamlet; And ſometimes by particular Perſons. It 
is the Occupier, of common Right, and not the 
Owner of the Land, who is chargeable with Repairs 
of Highways. And a Clergyman keeping a Coach 
and Horſes, not a Team, ſhall be obliged to ſend 
out a Team towards the Repairs of the Highways; 
a Coach and Horſes, doing as much Damage to the 
Ways as a Cart and Horſes : And Clergymen are not 
exempted from the publick Duties of the Nation. 

It any Perſon encloſe any Part of a Way, or 
Waſte adjoining, he thereby takes upon him to keep 
the Way in Repair. A Man encloſes Land of one 
Side of the Way, which was anciently encloſed of 
the other Side ; he that makes the new Encloſure, 


is to repair the whole Way, But if there hath not 


been any Encloſure on the other Side, then half of the 
Way only is to be repaired by him : And if after- 


wards he lays it open again, he ſhall be diſcharged 
from the Reparation. 


Where a Man encloſes his Land on both Sides of 

a Highway, though he makes the Way better than 
before, by the Encloſure, he is bound to keep it in 
Repair at his own Charge; and ithe Country is 
freed from the Charges of it, which before was 
bound to do it, If a Highway over a common Field 
| 1 


— ww — ww 0 x — — mad hed 2 


{WW Ss 


| Perſons having 10 J. per Ann. or perſonal Eſtate of 
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is Founderous, Travellers may go out of the Track- 

way, though there be Corn fown: And if there be Velv. 141, 
2 common Foot- way through a Cloſe, by Preſcrip- 143. 

tion, and the Owner of the Cloſe Ploughs up the 

Way, and ſows it, and lays Thorns at the Side of 

it; Paſſengers may go over another Foot-way in the 

ſame Cloſe, without being Treſpaſſers. 

One Highway cannot lawfully be ſtopt, and ano- Cro.Car.266, 
ther laid out, without the King's Licence, upon a Vaugh. 341. 
Writ of ad quod Dampnum, after Return of the In- 
quiſition. But this is in fome Meaſure altered by 
the Statute 8 & 9 W.3. A Perſon may juſtify for a Lut w. 1508. 
Way from one Place to another, &c. | 

By Statute, Days are to be appointed for working & 2 P. 
on Repairs of Highways; and every Perſon having & M. c. 8. 
a Team, or occupying a Plough-land, (50 J. per Ann.) 
ſhall ſend out Teams, Cc. and Men to work on the 


Ways, under Penalties; and if a Man hath Plough- 


lands, tho' no Draughts, or Draughts, and no Lands, 
he muſt ſend out Teams : But if a Plough-land lie 18 El. 10. 


in ſeveral Pariſhes, he ſhall be chargeable with a 


Team only where he reſides. And Houſholders, and 


{ Cottagers, are to work, or be liable to Penalties, 


Surveyors of the Highways ſhall be appointed in 


every Pariſh yearly on the 26th of December, out of 3 &4 W. & 


M. c. 12. 


100 l. or Renters of 30 J. per Ann. or of the moſt 
ſufficient Perſons; who are to view the Ways, make 
preſentments, Repair the Roads, Cc. And on Oath 
made of Sums expended, Juſtices may make them a 
Rate not exceeding 6 d. in the Pound. Juſtices of the 8 & 9 W. 3. 
Peace in their Quatter-Seſſions may order the en- 


larging Highways, for which Aſſeſſiments ſhall be made, 


Oc. Juſtices are to hold a ſpecial Seſſions for the High- 1 Geo. e. 18. 


ways once in four Months; Surveyors, neglecting to 
give Account of the State of the Ways; Perſons 
neglecting to ſcour Ditches, or permitting Soil to 
lie in Highways, Cc. ſubject to Penalties. 

A Street in a City, is a Highway, to be repaired 
by ſuch City. Surveyors may turn a Water-courſe, 
or dig Gravel in any Ground contiguous to the 
Highway, filling up the Pit. 

Tliere are ſeveral Statutes particularly relating to 
the Repairs of the Streets of Lenden, and Savengers. 
Vide the Statutcs, | Carriages 
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Bradt lib. 3. 
79. 


F. N. B. 269. 


Litt. 6. $5. 
I] E. 2. 


Terms de 
Ley 392. 
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Carriages how to be drawn in Highways; Vid 
Carriers, f 


Homage. 


Huge is an honourable Service of Submiſſion 
due from a Freehold Tenant to his Lord. 

There is Homage by Ligeance, Homage by reaſon 
of Tenure, and Homage aunceſtrel. Homage by Li- 
geance, is inherent and inſeparable to every Subject; 
Homage by Tenure, is a Service made in this Man- 
ner ; the Tenant is to kneel upon his Knees ungirded, 
and the Lord ſhall fit and hold the Hands of his Te- 
nant between his Hands, and the Tenant ſay, 7 be. 
come your Man, from this Time forth for Life, for 
Member, and for worldly Honour ; And owe you Faith 
for the Lands I hold of you, &c. And then the Lord 
ſhall Kiſs him: Homage aunceſtrel, is where a Man 
and his Anceſtors have Time out of Mind held their 
Land of the Lord by Homage; and ſuch Lord is 
obliged to acquit the Tenant againſt all other Lords 
above him, of all other Services, and if the Tenant 
is impleaded ſhall warrant the Land, Sc. On Alie- 
nation, this Tenure is deſtroyed. 

Homage Tenure is incident to a Frechold : None 
ſhall do or receive Homage, but ſuch as have Eſtate 
in Fee- ſimple, or Fee-tail, in their own Right, or 
Right of another. A Husband is to do Homage for 
Lands of his Wife, @c. But a Corporation cannot 
do Homage, which 1s Perſonal ; and they cannot 
appear but by Attorney, Seiſin of ſuperior Services 
is Seiſin of inferior Services; as Seiſin of Homage, 
is Seiſin of Fealty, &c. 

There is an Homage in a Court-Baron, conſiſting 
of a Jury of Copyholders, for enquiring and ma- 
king Preſentments of Defaults, and Deaths of Je- 
nants, Admittances, Surrenders, Cc. 


Homine 


? 
A 
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Homine Replegiando. 


Hui Replegiando is an ancient Writ to deliver 
Men out of Priſon upon Bali. 
This Writ lies where a Man is in Priſon, not by F. N. B. 66. 
ſpecial Commandment of the King, nor of his Ju- 
ſtices, &c. or for ſuch Cauſe as is not Repleviſable, 
directed to the Sheriff to cauſe him to be replevied, 
And where one Man conveys away ſecretly, or keeps | 
in his Cuſtody another Perſon ; upon Oath thereof 2 Lill. 23. 
and a Petition to the Lord Chancellor, he will 9 
grant a Writ of Keplegiari facias, with an Alias & $ 
Pluries, upon which the Sheriff returns an Elongatus, i 
| 


and thereupon iſſues a Capias in Withernam, to take 
the Party offending; who when taken may plead 
Non cepit, &c. 


In this Report, ſee more of Homine Replegiando. Raym. 474. 


potchpot. 


Itchrat is a Blending or Mixing together of 
Intereſts, and a Partition of Lands given in 
Marriage with other Lands falling by Diſcent. 

As if a Man ſeiſed of thirty Acres of Land in rerms de 
Fee, hath Iflue two Daughters, and with one of his Ley 395,326, 
Daughters he gives ten Acres of the Land in Marri- 3 9 
age, and dies ſeiſed of the other twenty Acres; In | | 
this Caſe, ſhe that is thus married, in order to have | 
her Share of the Reſt of the Land, muſt put her 1 
Land given in Marriage in Hotchpot, viz. refuſe to 
take the ſole Profits thereof, and cauſe the Land to 
be mixed and mingled with the other, ſo that an 
equal Diviſion may be made of the Whole between 


her and her Siſter, | 

This Head depending on Frank-Marriage, 1s almoſt 
obſolete. 

Douſe-bꝛeaking. Vide Burglary. _— 


1 ouſe - 'q 
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Houſe-burnitig. 


Hrn bupine is a malicious Burning of the 
Houſe of another, by Night or by Day, which 


3 Inſt. 66, 67. is Felony at Cominon Law. But it muſt be a Burning 


_4 Rep. 20. 
3 Cro. 378. 
H. P. C. 85. 


3 Inſt. 67. 


6 Ann. 


Bra g. I. 3. c. 5. 
3 Init. 117. 
t3 i 3, 2. 
28 E. 3. 11. 


2 Inſt. 172, 


of the Houſe, or Part of it; not putting Fire only 
into it; to be Felony. And the Out-houſes, Barns, 
Stables, Sc. adjoining to the Houſe, are Part of the 
Houſe, | 

If a Man malicioufly, or voluntarily burns his 
own Houſe, with Intention of burning the Houſe 
of his Neighbour, if the Intent be executed, it is 
Felony: And if it be not executed, but his own 
Houſe — is burnt, though it be not Felony, it is 
a great Miſdemeanor, puniſhable by Fine, Pillory, 
Cc. It will be intended ta be done maliciouſly, 
where one deſigning to burn the Houſe of B. burns 
the Houſe of D. | | 

But if a Houſe is fired by Negligence or Miſ- 
chance, it is not Houſe-burning, to be Felony. Tho 
by Statute, if Servants by Negligence ſet Fire to 


Houſes, they ſhall forteir 100 I. or be ſent to the 


Houle of Correction for 18 Mouths, 


Due and Cry, and Hundzed, 


H UE and Cry is a Purſuit after one who hath 
: committed a Robbery on the Highway. The 
Party robbed is to apply to the Conſtable of the next 
Town, and acquaint him with the Robbery, deſcri- 
bing the Robbers as near as he can, and which Way 
gone; whereupon the Conſtable is to make Hue and 
Cry, and call upon the Pariſh for Aid to ſeek for 
the Offenders, and if they cannot be there found, to 
give. Notice tothe next Conſtable, and he to the next, 
to make Search till the Offenders are apprehended, or 
at leaſt until purſued to the Sea- ſide. There are two 
Kinds of Hues and Crics ; by Common Law, and 
by Statute, one for the King, and the other for the 
Party; and reſuſing to make Hue and Cry, is pu- 
wiſhed by Fine, Inpriloument, Cc. Where a face 


Mitt... at * a 
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js actually committed, Arreſt of a Perſon not guilty 
is lawful. Hue and Cry is to be by Horſemen and 
Footmen, to be lawful. Kal, | 
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Where a Robbery is committed on the Highway, 27 El. 13. 


in the Day- time of * Day, except Sunday, tlie 
Hundred where done is chargeable and anſwerable for 
it. But Notice is to be given of it to ſome of the 
Inhabitants of the Village near the Place, to the In- 
tent that they make the Hue and Cry, to apprehend 
the Robbers, or no Action will lie againſt the H/ n- 
dred; and if any of the Robbers ate taken wit. in 
| forty Days, and convicted, the Hundred ſhall be ex- 
cuſed : If not, the Party robbed is to make Outh be- 
fore a Juſtice of Peace of the County, of the Time 
and Place of the Robbery, and of what robbed, and 
that he knew none of the Robbers; and then in 
twenty Days he may bring his Action, bv original 


7 Rep. 2. 


3 Ley. 320. 


Writ, Cc. which muſt be ſued out in a Year after » 


the Robbery committed. And if a Recovery is a- 
gainſt a Hundred, the Sheriff may levy his Exe- 
cution upon any one in the Hundred ; but Juſtices 
* of Pcace at the Seſſions, will make a Rate upon the 
whole Hundred, to pay and reimburſe it. 


If he that is robbed, after Hue and Cty made, 4 Leon. ca, 


makes no farther Purſuit after the Felous, yet Action 
lies againſt the Hundred. But where a Robbery is 
done in the Night-time, when Perſons are ſuppoſed to 
be at Reſt; On a Sunday, when Perſons at Church, 
and none ought to Travel; when a Perſon 1s robbed 
in a Houſe, where ſuppoled to be at Safety; the 
Hundred is not chargeable. And where a Perſon is 
ſeiſed by Day-light, but robbed in the Night, he is 


{ without Remedy. But where a Robbery is commit- 1 14904, 221. 


ted in the Day-time, though not in the Highway, it 


is ſaid Action lies. And if a Man is robbed on a 29 Car. 2. 7 


27 El. 
2 Lill. 


180. 


27 El. 


7 Rep. 6. 
3Leon.c.3 59+ 


Sunday, though the Hundred is not chargeable, Hue 


and Cry thall be made. 


A Man is ſet upon by Robbers in one Hundred, Hill. 1. Ant, 


and carried into a Wood, Cc. in another Hundred, 
near the Highway, and there robbed ; the Action 
ſhall be brought againſt the Hundred where the Rob- 


B. R. 


bery is committed, as particularly expreſſed by Sta tute; 


and not the Hundred where the Man was taken. 
But where Goods ate taken in a Hundred, (hough 
$ opened 


27. 


6. 
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opened in another, where firſt taken they are ſtolen} 
and the Robbery is committed. 
Cro. Car. 37, If a Servant is robbed of his Maſter's Money, the 
336. Maſter ſhall bring the Action, and the Man making 
Oath of the Robbery, is ſufficient without the Oat 
Show. 241. of the Maſter. Where a Servant is robbed, he muſt 
be ſworn; but if the Maſter be preſent, it is a Rob- 
bery of him. 5 
2 Saund. 380. If a Carrier is robbed of another Man's Goods, 
either he or the Owner may ſue the Hundred ; but 
the Carrier is to give Notice, and make Oath, Gr. 
though the Owner brings the Action. 
In theſe Caſes, where Proof cannot be otherwiſe, 
every Man 1s allowed to be a Witneſs in his own 
Cauſe. Receivers General of Taxes being robbed, 
6 Geo, there muſt be three in Company, to make Oath, 
Oe. Vide the Statute, 


Tdentitate Nominis, 


"I Dentitate Nominis is a Writ that lies where Acti. 
on of Debt, Account, Covenant, Cc. is brought 
againſt a Man, and another that hath the ſame 
Name as the Defendant, is taken up for him; 

then he ſhall have this Writ, by which the Sheriff (hall 
make Inquiry whether he be the ſame Perſon or not; 
Terms de And if he be not found to be the ſame Party, be 
Ley 400. ſhall be diſcharged. But where there are two Men 
Hob. 330. of one Name, and one of them is ſued without any 
Name of Place or Addition to diſtinguiſh him, thus 
Writ will not lie. 


This Writ may be brought for wrongful Seizure of 
another Man's Lands, or „ as well as ſeizing 3 
wrong Perſon. 


Jdeots, 


ots. 
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* 


Tdeots; 


Deot is a Perſon that is a natural Fool, from his 
Birth; one that knoweth not how to count or 


* number twenty, rightly name the Days of the Week, 
his Father or Mother, Cc. And the King ſhall have 


the Care and Cuſtody of his Lands: But if a Man 4 Rep. 124, 


had once Undotading, and became a Fool by 
tne 


Chance or Misfortune, the King ſhall not have the 


+ Cultody of him. 


Deeds, Grants, Cc. made by an Ideot are void - Lit. 405. 


able, or may be made void: And the King may a- 1 Inſt. 247. 


void a Deed or Grant, for the Benefit of the Ideot. 
As Ideots are Non Compos Mentis, they cannot make a 5 Rep. 117, 


Will or Teſtament : But what they do concerning 124. 


Lands, Cc. in a Court of Record, ſhall bind them- 2 Inſt. 483. 
ſelves, and all others claiming under them. An 1 Roll. Abr. 
Ideot may contract Matrimony, and it ſhall bind 357- 


him; otherwiſe many would pretend to be Fools to 


be unmarried. Ideots, as well as Lunaticks, ought 1 Inſt. 247. 
not to be proſecuted for committing any Crime; as 3 Inſt, 4, 108. 
they want Underſtanding, to diſtinguiſh Good and | 
E-11. | : 

An Ideot ſhall be bound to pay for Neceſſaries, in 
the ſame Manner as an Infant. He cannot appear by 2 Sid. 1127 


Attorney; when he ſues or defends any Action, he 335. 
muſt appear in Perſon, and the Suit is to be in his | 
Name, but followed by others. If an Heir is an 1 Inſt. 206. 
Ideot, though of any Age, any Man may make a 


Tender for him. Upon a Writ returnable in Chan- 9 Rep. 37. 
cery, an Ideot may be examined whether Ideot or 


not. And there is a Writ /diota inquirendo vel eæami- E. N. B. 2323 
nando directed to the Sheriff to call before him the 233. 
[Party repreſented to be an Ideot, and examine 


him, and Enquire by a Jury whether he be of ſuffi- 
cient Underſtanding to manage his Eſtate, and to 
certify the ſame into Chancery : And he may be af- 
terwards examined by the Lord Chancellor, 

By Statute, the King ſhall have the Cuſtody of the 
Lands of an Ideot, or natural Fool, taking the Pro- 
tics during his Lite, without Watte, and finding him 

8 2 Neceſſa- 


17 Ed. 2. c. 9. 
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Neceſſaries; And after his Death, render the Lands 
to the right Heir. 

And the King ſhall likewiſe have the Cuſtody of 
the Body, Goods and Chattels of an Ideot, after 
Office found. 


| Jeofails, 


I Eofail is when the Parties to any Suit, in Pleading 

have gone ſo far that Iſſue is joined in order to 

Trial, and the Pleading or Iſſue is ſo badly pleaded 

or joined, that it will be Error if they proceed; this 

may be ſhewn to the Court, not only before the 

Jury are charged, but after Verdict, before Judgment, 

There are ſeveral Statutes to help thele Defects, 

and Faults by Miſpleading : But they help only Mat- 

5Rep. 35. ters of Form, not Subſtance. Uncertainty in a De- 

Ibid. - claration, which 1s Matter of Subſtance, 1s not aid- 

cd by Statute after Verdict; as in caſe'of Treſpaſs tor 

taking Fiſh, where their Number or Nature are not 

Cro.Car.316. ſet forth, An ill Plea and Iflue, may be aided by 

Hob. 113. the Statute of Jeofails, after a Verdict. If an Iſſue 

joined be uncertain and confuſed, a Verdict will 

Cro. Jae. 185, belp it» The Statutes tis ſaid help when there is no 

480, 499. Original; but when there is an Original, which is 

Cro.Car. 282. ill, that is not aided, And no Bill upon the File, 
is aided after Verdict, by the Statute of Jeofails. 

By the Statute of Jeofails 16 C 17 Car. 2. Trials 

that are tried by a Jury of the proper County, ate 

1 Mod. 24. good: This Statute helps a Miſtrial in a proper 
County ; but not where the County is miſtaken. 

8 H. 6. 12,15. Theſe are the Statutes of Jeofails, which help Er- 

rors in Records, Proceſs, Returns, Miſpriſions of 

Clerks, Cc. Judgment is to be given after Iſſue tried, 

32 H. 8. 30. notwithſtanding any Jeofail. After Verdict given in 

any Court of Record, there ſhall be no Stay of Judg- 

18 Eliz. 14. ment, for want of Form in a Writ, Count, Cc. ot 

21 lac. 1, 13. inſufficient Returns of Sheriffs; Nor for Variance in 

16&17Car.2. Form between the original Writ and Declaration, 

Cc. Nor for want of Fledges ; not producing Letters 

of Adminiſtration ; want of vi & armis, or contra 

— Miſnomer of Jurors; miſtaking the Names ol 

arties, Sum of Money, Day, Cc. being rightly 

1 | named 
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1 named 1n any preceding Record, & c. And all the 4& 5 Ann, 
, Statutes of -Jeofails extend to Judgments entered e. 16. 
f by Confeſſion, Nil dicit, non ſum inſormatus, Cc. 

N% © But not to Appeals, Indiétments, or any Actions 

* upon penal Statutes, Informations, Actions, Qai 

tam, Ce. „ | | 
After Verdict, when Judgment not to be reverſed, 
R · „ 

— Imparlance. 

1 I Mparlance is when one ho is to Anſwer to the Acti- 

he F on of another, he defires Time Adviſe what he 

* ſhall Anſwer; it is a Continuance of the Cauſe till 


. another Day, or a larger Day given by the Court. 
It is either General, or Special; General, which is Terms de 
ſet down in general Terms, without any ſpecial Ley 292, 
d. Cauſe, as Now at this Day, &c. in the ſame Term, P 
until which Day the Defendant had Licenſe to Imparle, 
Kc. Special, with a Clauſe inſerted, Saving all Ad- 5 Rep. 75, 
, - - . 5 Rep. 75 
by vage of Exception to the Writ, Declaration, &c. 


ue which is of Uſe where the Defendant 1s to plead 
il 0 ſome Matters, that cannot be pleaded after a general 
no! Imparlance. g : | 
1 lt. the Plaintiff amend his Declaration after deli- . x ;11. 34. 


vered, or filed, the Defendant may imparle to the 3; B. R. 
next Term afterwards, if the Plaintiff do not pay 
Coſts; but if he pay Coſts, which is accepted, the 
Deſendant cannot imparl. If the Plaintiff declares 
de againſt the Defendant, but doth not proceed in three 
PF _ after, the Defendant may 1mparl till the next 
erm. 
Er Where an Attorney, or other privileged Perſon of 


* the Court, ſues another, the Defendant cannot im- Ibid. 35,36 
in parl, but muſt plead preſently, If a Defendant out- 
dg lawed comes in _ the Outlawry, and the Plain- 
er uf declares againſt him, he ſhall not imparl to the 
in next Term, And if the Plaintift ſues out a ſpecial 
ion. Original, wherein the Cauſe of Action is mentioned, 
ters and the Defendant is taken on a ſpecial Capias, he 


ſhall have no Imparlance, but muſt plead as ſoon as 
« ok the Rules are out. 


holy S 3 A Ten- 


262 


Lutw. 238. 
2 Lev. 190. 


Raym. 34. 


11 Rep, 8: 
he "7 


Terms de 


Ley 403. 
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A Tender after Imparlance, is naught. The Defen- 
dant cannot have Oyer of a Deed, Cc. after Impar- 
lance to another Term. And a Plea to the Juriſdic- 


tion, 1s not to be received after Imparlance. 


Impeachment of Wa, | 


| r of Waſte, ſignifies a Demand of Re- 


compence for Waſte done by a Tenant that hath 
but a particular Eſtate for Life, or Years, in the Land 
granted, —_ 
And if ſuch a Tenant hath a Leaſe of Lands, ©, 
To hold without Impeachment of Wafte, he hath by it 


a Property or Intereſt given him in the Land and 
Trees, and may make Waſte, without being im- 
ached ; or any Demand of Recompence for the 


- Waſte done, 


Impediments. Vide Diſabſlity, Fines, 
Jnfants, & c. 


Implements. 


1282 is a Word uſed for Things of neceſſary 
ſe in any Trade or Myſtery, which are employ- 
ed in the Practice of the ſaid Trade, or without 
which the Work cannot be performed: It is alſo 
taken for Furniture of a Houſe; and in that Senſe 
and Signification, we find it often in Giſts and Con- 
veyances of Moveables. 


As all Houſhold-Goods, Implements, Ce. 


Impziſon⸗ 
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Impꝛiſonment. 


K may wer is a Reſtraint of a Man's Liberty 
under the Cuſtody of another: And if one is , Inſt. 253. 
any Ways reſtrained, in a Gaol, Stocks, Houſe, 2 11g, 390. 
held in the Street, Cc. ſo as not to have Liberty to go 

about his Buſineſs, as at other Times, it is Impriſon- 

ment. 


By Magna Charta, no one (ſhall be impriſoned, or 9 H. 3, 29, 
diſſeiſed of his Freehold, &c. but by Judgment of | 


his Peers, or according to Law, None is to be reſtrain- 2 Inſt. 46, 4). 
ed from his Liberty, but as the Law directs, either by 3 Inſt. 209. 
Command and Order of a Court of Record, by 
lawful Warrant, or the King's Writz By which one 
ma 2 —— to — the — 
rilonment, according to Law, is according to 2 Inſt. a. 
the — Law, Statute Law, or the Cuſtom of 282. ea 
England ; or by Proceſs, and Courfe of Law. At 
Common Law, a Man could not be impriſoned, un- 
leſs he were guilty of ſome Force and Violence; for 
which it ſubjected his Body to Impriſonment, as | 
one of the higheſt Executions. But by Statute, Im- 3 Rep. 11- 
priſonment is inflicted in a great many Caſes; and 
Julge not directed, is ſometimes Diſcretionary in the 
udges. 

The King's Writ, Warrant, Ce. are Proceſs at 2 Inft. 33. 
Law for taking and impriſoning a Debtor, or Offen- : 
der : Who by Bail, Habeas Corpus, Cc. may be diſ- 
charged from mpriſonment, in Caſes Bailable. 


See Pulon and Patſoners, 


S 4 _ 
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| pv is a Thing neceſſarily dependant on, or 
appertaining to another, that is more Worthy or 
| Principal. i 
Kitch. 26. A Court-Baron is ſo incident to a Manor, and a 
IInſt. 151,93. Court of Piepowders to a Fair, that they cannot be 
ſevered by Grant; if a Manor or Fair be granted, 
theſe Courts are granted alſo. But fome Incidents 
1 Inſt. 224. are ſeparable; as Rents, incident to Reverſions. It 
10 Rep. 38, is incident to an Eſtate. tail, to be diſpuniſhable of 
39, 41, Waſte; that Tenant in Tail, may ſuffer a common 
. Recovery: And that fuch Tenants, may levy a Fine 
to Bir Iſſues; make Leaſes according to the Statute 


; 32 H. 8. And by Cuſtom, grant Lands by Copy, C. 
And Conditions to reftrain them, {hall be void. 

f It is alſo incident to Eſtates- tail, that the Wife of 
{| the Donee ſhall be endowed ; And the Husband of a 
1 Inſt. 41. Feme Donee, be Tenant by the Curteſy. Every Je- 


nant for Lite or Years, hath incident to his Eſtate, 
tlaſt.151.%c Eſtovers of Wood, C Timber-Trees, are incident 
to the Freehold ; Deeds and Charters, and a Way, to 
Lands; Fealty, to Tenures; Diſtreſs, to Rent, Cc. 
And in Grants, the Incident ſhall paſs by Grant 
of the Principal. 


Incroachments. 


Neroachment ſignifies an unlawful Gaining upon 
the Right or Poſſeſſion of another. 
a When a Man ſets his Hedge or Wall too far into 
ep. 33. the Ground of his Neighbour that lies next to him, 
| he 1s ſaid to make Incroachment upon him. And a 
Rent is faid to be incroached, when the Lord by Di- 
ſtreſs or otherwiſe, compels his Tenant to pay more 
Rent than he ought, or than he owes: And fo of 
Services, Oc. 
Incroachment of Common, Vide Commons, 


Jidig- 


- — TT — 9+ — / ² - ⁵ w ⁰ ul. ²˙ act eats. x LE. 


— 


e A = © 


- 
3 
[ 


U 


The Common Law Common Plated. 


Indictments. 


18 is a Bill or Accuſation drawn up in 

Writing, at the Suit of the King, for ſome Of- 

fence, either Criminal or Penal ; and preferred to a 

Grand Jury, upon whoſe Oaths it is found before a 

Judge having Power to puniſh the Offence, being 

tufhcient Grounds to put the Offender upon Trial 

by a petty Jury. | _ 
Inditments may be of High Treaſon, Petty Trea- ! Int. 126, 

ſon, Felony, Treſpaſs, and all Sorts of Miſdemeanors, 303. 

or Pleas of the Crown; But not of Injuries of a 

private Nature, unleſs they concern the King, and 

the Publick. Offences by Common Law, and Sta- + — A 

tute Law, are indictable. And Indictments ought 18 

to be certain; not be ſupplied by Implication. They 9 

are to ſet forth the Chriſtian Name, Surname and“ 

Addition of the Eſtate, and Place of Reſidence of 

the Offender ; the Certainty of the Time, when the 2 Inſt. 318, 

Offence committed, as the Day, Year, Cc. The Na- 319. 

ture of the Offence, whether Treaſon, Felony, Cc. 

And Value of the Thing by which it is committed, & 


And in Indictment of Murder, the Length and De th H. P. C. 263. 


of the Wound, is to be expreſſed. Alſo in Treaſon, Inſt. 283. 
Felony and Treſpaſs, they ought to have Vi & Armis, 

Contra Ligeantie, &c. and conclude Contra Pacers, 

But a Miſnomer of the Defendant's Surname, will 1 H. 5. 

not abate the Indictment, as in caſe of the Name of 

Baptiſm ; And if there be a Miſtake in Spelling, if 

it ſounds like the true Name, it is good: A Perſon 

may be indicted for Felony againſt an unknown Per- 


ton, Cc. If no Town or Place where the Fact was H. F. C. 264 


done, be named, on Exception to it, the Indictment 

{hall be void: But a Miſtake of the Place in laying 

the Offence is not material, if the Fact is proved at 

ſome other Place in the ſame County. Both Town 1 Cro. 606, 

and County are 2 required. The Crown is 751. 

not bound to ſet forth the very Day when Treaſon 

was committed, Things living are to be ſet down, 

as a Horſe, &c. And dead Things to be called Goods 

and Chattels ; but you mult expreſs what Goods. 

Ihe Value of the Things ſtolen fcems neceſſary, that it Weſt, Symb. 
| may Sect. 70. 


i 
* 


i 
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4& 5 Ann. 


5 Rep. 121. 


1 Cro. 108. 


3 Cro. 465. 
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may appear whether grand or petit Larceny ; and of 
the Thing that — the Felony, which A forfeited 
to the King. The Dimenſions of a Wound is to be 
inſerted, that it may be judged whether mortal, 
Vi & Arni, & contra Pacem, are Words to ſhew an 
Offence generally; but the Omiſſion of theſe, is 
helped by Statute, 

Falſe Latin ſhall not quaſh an Indictment, if the 
Word be Latin ; but if a Word be not Latin, or al- 
lowed by Law, as a Word of Art, or iſ it be in- 
ſenſible, in a material Point, it will make the Indict- 
ment inſufficient, By the Common Law, the Court 
may quaſh any Indictment for Inſufficiency, as will 


4 Rep. 40. make the Judgment erroneous, But if an Indictmem 
H. P. C. 244 js void for Inſufficiency, or if the Trial is in a wrong 


2 Lill. 45. 


Mich. 22 
Car. B. R. 


Latch. 173. 


2 Lill. 41. 


5 Mod. 13. 


Hill. 22 Car. 


I Lev. 62, 
I 25» 


County, another Indictment may be drawn for the 
ſame Offence, whereby the Inſufficiency may be 
cured ; and the Indictment laid in another County, 
though Judgment be given. And Indictments may 
be amended, the ſame Term brought into Court; 
but not after, If a Word of Form be omitted, the 
Indictment is good; but if it be a Word of Sub- 
ſtance, the whole Indictment is naught, | 

The Court may refuſe to quaſh an Indictment 
preferred for the publick Good, though it be not a 
good Indictment ; and put the Party to traverſe, or 
plead to it. If an Indictment be good in Part, tho 
the other Part of it is naught, the Court will not 

uaſh it, And the Court will grant Time for the 

ing's Council to maintain an Indictment, if they 
deſire it. The Court doth not uſually quaſh Indict- 
ments for Perjury, or Nuſances; though the Indict- 
ments are faulty. And it is againſt the Courſe of 
the Court to quaſh an Indictment for Extortion. One 
convicted upon an erroneous Indictment, can't move 
after Conviction to have the Indictment quaſh'd ; but 
muſt bring his Writ of Error to reverſe the Judg- 
ment given againſt him upon the Indictment. 

An Indictment lies againſt one for aſſaulting and 


ING another on the Highway; being a Breach 
of 1 


e publick Peace. It lies for cheating another at 
Play, with falſe Dice; or any other way of Cheating, 
For conſpiring to do an illegal Act, though the A 
15 not done, But it doth not lic for a n. Nu- 

nce, 
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ſance, or other Injury; wherein Action of the Caſe 


only lies: And if one be indicted for Treſpaſs, not 2 Lill. 42. 
indictable at Law, but for which Action ſhould be 
brought, ſuch Indictment ſhall be quaſhed. If a 
Man be indicted for calling another Rogue, Cc. ſuch Paſch. 24 
Indictment is not good. But where a Perſon is Car. B. R. 
beaten, he may proceed for tuis Treſpaſs by Indict- 
ment or Information, as well as Action ; but not 
both Ways. Where a Defendant juſtifies for Words, Mich. 22 
as calling the Plaintiff Thief, if on the Trial it be Car. B. R. 
found for the Defendant ; Indictment may be brought 
forthwith, to try the Plaintiff for the Felony. 
Indictments are to be preferred for Criminal, not 
Civil Matters. Where an Indictment is drawn upon 
a Statute, it ought to purſue the Words of the Sta- 
tute, if a private Act; but tis otherwiſe on a gene- 
ral Statute. It 1s beſt not to recite a publick Statute ; 4 Rep. 48. 
the Recital is not neceſſary, and Miſrecital is fatal; 
therefore the ſureſt Way is only to ſay Contra formam 
Statut, &c. Indictment being found in the proper 
County, may be determined in any other County, 
by ſpecial Commiſſion. A Man may be indicted 3 Inſt. 27, 
twice, at the ſame Time, where he hath committed 
two Felonies; and if he hath his Clergy for one, be 
hang d for the other. And if there is an Indictment, Kel, zo. 
and Inquiſition againſt one for the fame Offence, one | 
found by the Coroner's Inqueſt, and another by the Ke1, 108. 
rand Jury, he may be tried on both at the ſame 
ime. But if he be convicted or acquitted on the 
Indictment, it may be pleaded in Bar of the other. 
By Statute, no Indictment ſhall be had but by In- 13 E. r. 
queſt of twelve lawful Men, returned by Sheriffs, 
Sc. After a Perſon is indicted for Felony, the She- 25 E. z. 
rift is to be commanded to attach his Body by a Ca- 
pias, Cc. Where Perſons are indicted for High Trea- 7 W. z. 
ſon, a Copy of the Indictment ſhall be given them be- 
fore Trial, (but not the Names of the Witneſſes) to 
adviſe with Council: And Indictments muſt be 
found in three Years after the Offence committed ; 
unleſs it be againſt the King's Perſon. 
A Man being convicted on Indictment for Treſ- 
{s or Miſdemeanor, is to appear in Court on 
Judgment pronounced; and the Court having ſet 
a Fine upon him, will commit him in n 
io 
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Finch 340. 
Show. 109, 
110. 
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Inkozmations. 


8 for the King, is that which for 2 
Common Perſon is called a Declaration; And it 
is not always exhibited directly by the King, or his 
Attorney General, but ſometimes by a common Per. 
ſon, who informs as well for the King, as himſelf, 
upon ſome penal Statute. It differs from an Indict- 
ment, which is found by the Oath of twelve Men; 
and this is only the Allegation of the Officer, &. 
and it is different from an Action, on a penal 
Statute. 29 . 2h 

\ Informations are of two Kinds; at the Suit bf the 
King only, or at the Suit of the King, and of the 
Party, which is called an Information. Qi tam, 
And Information may be for Offences and Miſde. 
meancrs at Common Law; as for Batteries, Libel- 


ling, Nuſances, Contempts, ſeditious Words, Cc. 


wherein the Offender is liable to pay a Fine to the 


5 Mod. 464. King. When the Attorney General exhibits an In- 


Court. It does not lie for a 


31 El. 5. 


Cro. El. 645. 


Cro. Jac. 3 66. 


2 Lill. 60. 


Cro. El. 583. 


1 Leon. 119. 


formation, he does it ex Officio ; And when the Clerk 
of the Crown does it, 1t 1s 82 by Order of 

pital Crime; or Miſ- 
priſion of Treaſon, 


All Informations on penal Statutes, brou ht by an 


Informer where a Sum certain is given to the Proſe- 


cutor, muſt be brought in the proper County where 
the Offence was committed, and within a Year af- 
ter it: But a Party grieved, who is not a common 
Informer, is not obliged to bring his Information in the 
proper County, but may inform in what County he 
pleaſes. And the King, may exhibit his Information 
in two or three Years, and be good; though naught 
in an Informer, Where a Penalty is divided by Sta- 
tute, between the King and Informer; if the King 
refers his Information before the Informer, he ſhall 

ve the whole Penalty. os git 

If an Informer dies, before Plea pleaded, the At- 
torney General may proceed in the Information for 
the King: Nonſuit of an Informer, is no Bar againſt 
the King. And if the King's Attorney enter a Volle 
Projequi; it is not any Bar quad the 8 
a lere 
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Where the whole Sum is given by Statute to any 
Perſon who will ſue for the ſame, the Informer 
A Action Qi tam, or ſue in his own 
ame. | | 
Informers are to exhibit their Suits in proper Per- 18 El. c. 5. 
ſon, by way | of Information, or original Action: 
And not compound with the Defendant, without 
Conſent of the Court, on Pain of 10 J. Penalty, 
Pillory, Cc. And if they diſcontinue, or are non- 
ſuit, the Court ſhall immediately aſſign Colts to the 
Defendant. But this does not extend to Informations 
of Officers; nor on the Statutes of Maintenance, Cc. as 
to the Parties grieved, and thoſe to whom any For- 
feiture is given in certain. | | 
On Informations exhibited in the Crown - Office, for 4 & 5 W. 
Treſpaſs, Battery, & c. Recognizances ſhall be entered & M. 
into of 20 J. Penalty for the Informer to proſecute 
with Effect, &c. Vide the Statute. 
A Prior Suit depending, a Pardon, or Releaſe, 
may be pleaded to an Information on a penal Sta- 
tute : But Informations are not quaſhed for Inſuffi- 
ciency, like to Indictments. | 
A Man may not be an Informer, who is diſabled 


by Miſdemeanors. . 


abe nc 5 4 


Nfant is a Perfon under the Age of 21 Years. | 
Before which Age, Acts done by Infants may be 1 Inft. 177, ou 
avoided ; Matters of Fact, either within Age, or at 380. — ﬀ 
full Age, but Matterg of Record, only during Mi- 2 Inſt. 483. 
nority. But an Infant may bind himſelf to pay for 8 
Neceſſaries, as Meat, Drink, Apparel, ©c. Though 1 Roll. Abr. 
not by Bond, with Penalty. He may give à Bill for 729. 
the very Sum due; but not make up an Account 
with his Creditor, An Infant is not obliged to pay Crg,Jac.560, © Þ 
for Clothes, unleſs averred for his own Wearing, n 1 
and that they were convenient and neceſſary for-him Ls 
to wear, according to his Eſtate. * | 
An Infant may purchaſe, being intended for his 1 Inſt. 2, 172. 1 
Benefit, but at his full Age, hie may either agtee to 5 # 


and confirm it, or wave or diſagree 10 it; and. — 8 
| 


— — — = 
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he agree not when at Age, his Heirs after him may 

Perk. diſagree. All Gifts, Grants, Cc. of an Infant which 

do not take Effect by Delivery of his Hand, are 

8 Rep. 43- void; and if made to take Effect by Delivery of 

his own Hand, are voidable by himſelf, or his 

Heirs, and thoſe which ſhall have his Eſtate. Where 

3 Rep. 35. an Infant makes a Deed, and delivers it within Age, 

and afterwards delivers it again at full Age ; this 

ſecond Delivery and Deed are void; the Deed muſi 

take Effect from the firſt Delivery: So of a Will for 

Lands. But if an Infant make a Leaſe, paying Rent, 

and after his coming of Age he accepts the Rent ; 

Cro. Jae. 320. the voidable Leaſe is made good. A Leaſe made to 

an Infant, may be avoided, by 'waving the Land, 
before the Rent- Day. 2 * 

cro. Car. 30). A common Recovery ſuffered by an Infant by 


1 Sid. 322. Guardian, "ſhall bind him; where the Vouchee 


in a common Recovery is within Age, the Infancy 
ſhould be try d by Inſpection; and no Writ of Error 
1 Inſt. 380. lies at full Age. Infants ought not to be received 
to levy Eines; but if they are admitted, their Fines 
are good and unavoidable, unleſs reverſed during 
1 Inſt. 233, their Minority. Conditions annexed to Lands, whe- 
380. ther the Eſtate come by Brant of Diſcent, bind In- 
fants. Where the EltatF'at an Infant is upon Con- 
8 Rep. 44 dition to be performed by the Infant, if the Condi- 
tion is broken during his Migority, the Land is 
Ik, 402. loſt for ever. Laches ſhall prejWice an Infant, if 
} he preſents not to a Church if ſix Months: But 
/ Non-Claim, ſhall , not bind hem. He (hall be 


1 uniſhed for Waſtes when Tenant for Life, or 


ears. 
An Infant may voluntarily bind himſelf Appren- 
* tice, and continuing ſeven Years, have the Benefit 
- », his Trade; but a Bond for his Service, ſhall not 
bind him: Tho if he misbehave, his Maſter may cor- 
| rect him, or complain to a Juſtice of Peace, and 


Fi wy | ca. have him puniſhed. An Infant Executor, may give 
| 19 


a Releaſe, on Payment; not without Payment: And 
Cro. El. 254. if an Infant Executor, ſells the Goods of his Teſtator, 
at under Value; this Sale tis ſaid ſhall bind him, 
notwithſtanding his Infancy. If an Infant enters 

into Bond, pretending to be of full Age; tho he 

| may 
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may avoid it by pleading Nonage, he may be indict- 
ed for a Cheat. 

Infants, under the Age of fourteen Years, are not 1 Inſt. 247. 
generally puniſhable for Crimes; but if they are Dr. & Stud. 
of that Age, which is the Age of Diſcretion, or e. 26. 
under thoſe Years, having Maturity of Diſcretion, 
they may be puniſhed as Felons : Though Execu- 
tion of -theſe for Felony is oftentimes reſpited, in or- 
der to a Pardon. If an Infant, &c. commit a Hob. 134. 
Treſpaſs againſt the Perſon, or Poſſeſſion of another ; 2 Roll. Abr. 
282 anſwer for the Damage, in a Civil 547. 

ion. 

An Infant is to ſue by Prochein Amy, or Guar- 1 Inſt. 135. 
dian ; but always defend by Guardian. He is not 2 Saund. 212. 
to appear by Attorney, in his own Right ; but if 
he is joint utor with others, they may make 
an Attorney for him. If an Infant declare by Guar- 
dian or Prochein Amy, the Detendant is not obliged 
to plead, till the Plaintiff ſhews a Rule of Court 
for his Admittance. 

Where the Defendant is an Infant, the Plaintiff Lutw. 243. 
ſhall have ſix Years to bring his Action in, after 
the Defendant comes of Age. If the Plaintiff be 
an Infant, he hath fix Years likewiſe after his Age, 
to ſue by the Statute of Limitations. Infants may Lutw. 241, 
= Injra etatem, &c. and how the Pleadings ſhall 242. 

Vide this Report. 

By Statute, Infants ſeiſed of Eſtates in Fee, in 
Truſt, or in Mortgage, are enabled in Equity to 5 Ann, 19. 
make Conveyances of ſuch Eſtates, Cc. as Truftees 
or Mortgagees of full Age. | 


Ingroſſers. 


AR ſignifies one that ſells by Wholeſale; but 
in the Law it is a Man that buys Corn, Grain, 
Butter, Cheeſe, or other dead Victuals, with Intent to 
ſell the ſame again. ; : 
A Stranger, as well as Subject, bringing Victuals, z Inſt. 136. 
or other Merchandize into the Kingdom, may ſell 
the ſame in Groſs ; but he that buys them of him, 
cannot do fo, which would inhance the Market: 
4 A Mere 
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5 & 6 Ed. 6. A Merchant may not buy in Groſs within the 
Realm, and ſell in Groſs to another Merchant; leaſt 
5 El. c. 5 a rich Man might ingtoſs a whole Commadity, and 
ſell it at what Price he thought fit. But our Com- 
panies of Trade and Merchandize, are a Kind of 

lawful Ingroſſers. | 
Barley, and Oats, to make Malt and Oatmeal, 
are excepted out of the Statutes againſt Foreſtalling 
and Ingroſſing. The Puniſhment of this Offence is For- 
feiture of Goods, and for the ſecond Offence double 

Value, Impriſonment, Cc. 


Inheritance. Vide Fee-ſimple, Heredita: 
+ he ments. 


Injunctions. 


er is an interlocutory Order or Decree 
out of the Court of Chancery or Exchequer, 
to ſtay Proceedings in Courts at Law, and ſome- 
times 1n the Spiritual Courts, upon Suggeltion that 
it the Rigour of the Law takes Place, it is againſt 
Weſt. Symb. Equity and good Conſcience. And it is ſometimes 
Seft. 25. 2 in the Chancery, or the Exchequer, to quiet 
oſſeſſion of Lands, Cc. | 
An Attorney proceeding at Law, after ſerved 
2 Lill. 64 with an Injunction to ſtay Proceedings, will be 
committed to the Fleet for the Contempt, being 
found againſt him: But if the Cauſe be at Iſſue; 
PraQ. Attor. the Injunction may give Leave to go to Trial, and 
246, 247- ſtay Execution, &c. If a Defendant by his Anſwer 
ſwears a certain Sum of Money due to him, the 
Court will often not grant an Injunction, unleſs 
the Money be brought into Court. 
If an Injunction be granted in Chancery before An- 
N tis commonly till Anſwer, and further Or- 
er. ; 


In⸗ 
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Inmates. 


Nmates are thoſe Perſons of one Family, that ate 

ſuffered to come and dwell in one Cottage toge- 

ther with another Family, by which the Poor of the 

Pariſh are encreaſed. And no Owner or Occupier erm; is 
of any Cottage, ſhall ſuffer any Inmates, or more 7 406. 
Families than one, to inhabit therein, on Pain of 31 El. & 4 
forfeiting 10 5. a Month to the Lord of the Leet. 


Theſe Inmates are oftentimes idle Perſons, ſtealers 
of Wood, &c. 


Juns, and Jnnkeepers, &c. 


1 and Alchouſes, are for Lodging and Relief of 

Travellers ; and at Common Law any Perſon 

might erect and keep an Inn or Alchouſe to receive 

—— | But now * bo be licenſed, and 

regulated by Statute. And Innkeepers are equally H. p. C. 1 

—ů— with Alehouſe- Keepers, as to Diſorders, ION 

Tipling, Cc. | | | 

f an Innkeeper, or Alchouſe-Keeper, refuſe to Dalt. 30 

lodge a Traveller, or find him Victuals for his Mo- 8 Rep. 32. 

ney, he may be indicted, or the Party may bring 

be Action of the Caſe againſt him. But where a Gueſt 

15 Walls for any Thing at an Inn or Alehouſe, the Inn- 

© 3 Whkeeper or Alehouſe- Keeper may juſtify Detaining of 

d Horſe or other Thing, till he is paid his Reckon- 

er Wing. And Action of the Caſe will lie on an im- 

he plied Aſſumpſit, where an Innkeeper, is obliged 

ſs by Law to furniſh another with Meat, Drink, Cc. 
Innkeepers ſhall be anſwerable for Thefts commit- g Rep. 4, 

n rad by their Servants, or any other (not the Gueſts 3z. 

pr. Servant, or Companion) upon one that lodgeth in their 

Inns: But if he be not a Traveller, but one of the 

ame Town, the Maſter is not chargeable for his Ser- 

yant's Theft. And if a Man is robbed in a private 

Tayern, the Maſter is not chargeable, 


T If 


Dyer 39» 
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8 Rep. 34 If a Gueſt come to an Inn, and deliver his Horſe 
to the Hoſtler, without ſaying any thing, and the 
' Horſe is ſtolen either from the Stable of the Inn, or a 
Paſture abroad, the Innkeeper ſhall make it good; 
but 'tis otherwiſe if the Owner give Orders to put 
the Horſe to Graſs in a Paſture, Cc. and it is ſto- 
len, the Orders may excuſe the Innkeeper. | 
H. P. C. 146. Where Innkeepers and Alehouſe- Keepers harbour 
| Thieves, idle Perſons, Vagabonds, Sc. or ſuffer fre. 
quent Diſorders in their Houſes, they may be indi. WW 2 

Dalt. 33, 44. ed and fined, by the Common Law: And by Sta- 
'5&6 E. 6. tute, be put down and ſuppreſſed. Alchoulſe-Kee C2 
x Jac. 1. c. 9-permitting any Perſons to fit Tipling in their hi 
I Car. i. e. ig. Houſes ; ſelling their Drink in ſhort Meaſure, &:, WW <! 
& 4 12 M. not mark d according to the Statute ; are liable to ( tb 
Penalties, an 
Alehouſes are to be licenſed by Juſtices of Peace hi 
who are to take Recognizances for 4 good Or. 


ders; And keeping ſuch Houſes without Li , in- M 
curs a Penalty by the Statutes - 
* 

Inquiry, and Jnquifitton, 3 
| to 


| ri is where Judgment is had by Default be 
and only Damages and Coſts are to be recovered, 
then there iſſues out a Writ of Inquiry upon the 
interlocutory Judgment. The Court will ſometime, 
2 Lill. 65. though ſeldom, grant a new Writ of Inquiry, on 
Affidavit of there being an extraordinary Occaſion, 
Where exceſſive Damages are found, or there is any [ 
Miſdemeanor in the Plaintiff, the Court will grant 
2 Leon. ca. à new Writ : But not if the Plaintiff complains of m 
272. too little Damages given by the Jury, on ſuing out no 
his own Writ, Th 
Finch 484 There is a judicial Writ Ad Inquirendum, com- the 
manding an Inquiry to be made by a Jury into any W tio 
Thing touching a Cauſe depending in Court, for I ftri 
the Satisfaction of the Court, and Execution of fir: 
Juſtice, | tha 
Inquiſition is upon an Extent, and Writ of Elegit, N eth 
or upon a Felo de ſe, &c. a 
In⸗ 
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Jnrollment, Vide Bargain and Sale, 


Inſtitution and Induction. 


1 is a Faculty made by the Ordinary, 
whereby a Parſon is approved to be inducted to 
a Rectory or Parſonage. 

If the Biſhop upon Examination finds the Clerk 1 Inſt.; 
capable of the Benefice, he admits, and inftitutes Clergym. 
him. And Admiſſion is properly the Ordinary's De- Law log. 
claration that he approves of the Preſentee, to lerve 
the Cure of the Church, to which he is preſented; 


| and Inſtitution is that Act by which he commits to 


him the Cure thereof, : ; 
The Biſhop having given Inſtitution, iſſues out hi 
Mandate to the Archdeacon to induct the Clerk ; 
which is the actual Delivery of Poſſeſſion of the 4 Rep. 39, 


| Church, to the Clerk inſtituted, and which ſettles 

and fixes the Freehold in the Incumbent. 

| By Inſtitution, the Clerk is compleat Parſon, as pyer 31. 
to the 


Cure; And by Induction, compleat Iucum- 


| bent, as to the Temporalities, Glebe, Tithes, Cc. 


Intendment and Intention. 


2 — * ſupply that which is 
not fully exprefied or apparent. : 

The Intern of Parties, in Deeds, Contracts, Cg. is , III. * 
much regarded by the Law : But this Intent ſhall 

not be implied againſt the direct Rules of the Law. 

The Law doth not in Conveyances of Eſtates, admit Vaugh. 261, 
them regularly to paſs by Intendment and Implica- 262. 

tion ; but in Deviſes they are allowed, with due Re- 
ſtrictions, where the Implication is not only con- 

ſtructive and poſſible, but ablolutely neceſſary, as 

that the Deviſee mult have the Thing deviled, or no 


ether Perſon, 
T >- If 
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If a Plaintiff declares that the Defendant i; 
bound to him by Obligation, it ſhall be intendel 
that the Obligation was ſealed and delivered. 
Where one is bound in a Bond to another, and in 
the Solvend' of the Bond it is not expreſſed unto 
whom the Money ſhall be paid, or if faid to the 
Obligor, the Law will intend 1t 18 to be paid to the 
Obligee. And where no Time is limited for Pay. 
ment of the Money, the Law intends it ſhall be pre. 
ſently paid. A Court which is pleaded generally to 
be held « Secundum Conſuetud' (hall be intended to by 
held according to the Common Law. ; 

The Law doth not commonly puniſh Intentions t 
do ill, if the Intention be not put in Execution; 
except it be in caſe of Treaſon, where Intentions 
proved by Circumſtances, ſhall be puniſhed as if put 
in Execution. But if a Perſon in the Night break 
eth a Houſe, with Intent to commit Burglary, it i; 
Felony ; and ſo where one takes and removes Goods 
with Intention of ſtealing them. | 
2 lift. 9, 10, . Intention, makes Riots Criminal, and the Met. 

3 tt. 9 1%: ing only to do an unlawful Act is puniſhable ; bu 
if there was no ill Intent, and the Meeting was far 
Sport and Merriment, it is not puniſhable. In 
every Riot, there ſhould be ſome Intention of Force 
and Violence, to make it a Riot, | 

The Law allows a Man to enter a Tavern, 
Landlord to enter his Tenant's Houſe to view Re 
pairs, a Commoner to enter Lands to ſee his Beals 
Sc. But if in any of theſe Caſes, the Party commit 

7 Treſpaſs, the Law will judge that he intend 

3 | 
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2 Lill. 71. 


Paſch. 24 
Car. B. R. 


3 Inſt. 108. 


Plowd. 474. 


Dalt, 320. 


8 Rep. 147. 


See Putder, Panlaugbter. 


Inteſfateg Eſtates. Vide Adminiſtratos, 


Jt 
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Intruſion. 


Ntruſion is when between the Death of Tenant 
for Life, and the Entry of the Heir, a Stranger 
enters and keeps the right Heir from the Poſſeſſion. 
It is a violent or unlawtul Entrance into Lands cr ! Inſt. 277, 
Tenements, void of a Poſſeſſor, by one that hath no Bract. I. 4. 
Right to the Lands; And is againſt the Common © 7: 
Law of the Kingdom. 
An Entry upon the King's Lands and Poſſeſſions, 
on the Death of his Tenant, Cc. is alſo called an 
Intruſion : For which Information may be brought, 
and exhibited on Behalf of the King., But betore Moor 295. 
Office found, he who occupies the Land ſhall not 
be an Intruder; though the King is intiticd to the 
Profits after the Tenant's Eſtate ended. 
No Scire facias ſhall be brought where Information 
of Intruſion will well lic, 


Jointenants, and Tenants in Common. 


Ointenancy is where two Men come to any Lands 

and Tenements by one joint Title ; as if a Per- 

» ben give Lands, Cc. to two Men, and their Heirs. 

Tenant in Common, is where two Perſons have 

Lands by ſeveral Titles; or a Conveyance 1s made 

01 o two, Habendum one Moiety to one, and his Heirs, 

na- che other Moiety to the other and his Heirs. 

Jointenants may be alſo of a Leaſe for Life, or Lit. 277, 

any Eſtate in Poſſeſſion of a Chattel Real, or Per- 280, 281. 
ſonal, Cc. And they muſt jointly implead, and be 2 Intt. 182, 
impleaded by others, which Property 1s common to 
them and Copartners ; but Jointenants have a ſole 

8. and peculiar Quality to take by Survivor ſhip, which 

Coparceners have not: The one takes by Purchaſe, 

and the other by Diſcent. But by the Law of Mer- 

chants, a joint Inteteſt in Stock, Cc. in Trade, ſhall 

zo to the Executor of a Partner; not the Sur- 


In⸗ vor. 


1 3 There 
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1 Inſt, 181. 


Lit. 280, 286. 
1 Inſt. 185. 


1 Inſt. 186, 


Lit. 289. 
1 Inſt. 186. 


Lit. 287. 
1 Inſt. 185, 


Lutw. 729, 
1173. 


3 Leon. 
Ca. 352. 


5 Mod. 73, 
150, 


1 Inſt, 185. 


1 Inſt. 182. 
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There may be Jointenancy, though there is nc 
equal Benefit of Survivorſhip, on both Sides. If one 
grants a Rent, Cc. out of his Part, and dies, the 
Survivor 'tis ſaid ſhall have the whole Land dif. 
charged: Fut if he makes a Leaſe for Years of thy 
Land, to begin preſently or in f«twro, and dies, it 
cannot be avoided by the Survivor. It one Joint. 
tenant make a Leaſe for Years, reſerving a Rent and 
dieth, the Survivor ſhall have the Reverſion ; by 
not the Rent. Jointenants cannot ſingly diſpoſe d 
more than the Part that belongs to them : when 
they join in a Feoffment, in Judgment of Law, eat 
of them gives but his reſpective Part; And for: 
Condition broken, they ſhall only enter on a Moict 
A Sd Loan, Ou. ; | 

Every Jointenant, is jointly ſeiſed of the Who: 
with his Companion ; and may give, leaſe, forfeit 
Cc. his own Share. But a Deviſe of Lands, where 
of the Deviſor is jointly ſeiſed, is void; the Wil 
taking not Effect till after his Death, and the Title d 
the Survivor cometh by the Death. Two Women 
Jointenants of a Leaſe for Years, one taketh Huy 
band and dieth, the Term ſhall ſurvive ; if the Hu- 
band hath. not alienated her Part, and ſevered the 
oy But tis otherwiſe in caſe of Perſonal 
z300ds, veſted in the Husband by Marriage, If ther 
be two Jointenants in Fee, and one makes a Leak: 
for Life to a Stranger ; the Freehold and Reverſion is 
ſevered from the Jointure : But where one ſuch 
Jointenant leaſes for Years, the Jointure of the In- 
heritance is not ſever d; the other Jointenant ſhall 
have the Reverſion by Survivorſhip, &c. 

One ]ointenant may leaſe to his Companion, ct 
make him his Bailiff, But one 132 cannot 
bring Action of Treſpaſs, againſt his Companion, 
One Jointenant may diſtrain alone, and avow in his 
own Right, and as Bailiff to the other, to whom zc- 
countable ; but he may not bring Debt alone. If a 
Jointenant in Fee-ſimple is indebted to the King, 
and dieth, the Lands cannot be extended in the Hands 
of the Survivor ; who claims not from his Compa- 
nion, but the Feoffor, c. Where Lands are grant- 
ed to two Men, and their Heirs, Cc. they have ſe- 
veral Inheritances, aſter both their Deaths. 


Joint- 


| Dower, and in Satisfaction thereof; and it may be 
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Jointenants and Tenants in Common of Inheri- 31 H. 8. c. 1 
tance, are obliged by Statute to make Partition. by 
Writ of Partition, as Copartners : And alſo Join- 32 H. 8. 32. 
tenants and Tenants in Common for Lite, or Yeats, 

Oc. may be compelled to do the tame. Actions of; . 4 Ana 
Account may be brought by one Jointenant or Teuant ; 
in Common, his Executors or Adminiſtrators againſt 

the other his Exccutors, Cc. Jointenants after Par- 

tition by Deed, are ſeveral Tenants, 

If there are two Jointenants, which claim by Lit. 292, 

one Title, and one aliens his Part, the Alienee and 319, 321. 
the other Jointenant are Tenants in Common; As 
they then claim by ſeveral Titles, The Jointure 
is ſevered, and there cin be no Survivorthip. If 
two Jointenants are of a Leaſe for twenty-one Years, 1 Inſt. 192, 
and one lets his Part but for three Ycars, the 199, 188. 
Jointure is ſevered ; ſo that they are Tenants in Cro. El. 35. 
Common, and Survivorſhip ſhall not take Flace. 
And if two Men jointly have an Horſe, &c. and 
one grants his Part to another ; the Grantee and 
he who did not grant have a Right in Common ; 
and if one dies, the other ſhall not have the Whole 
by Survivorſhip, but the Executor ſhall hold in 
Common with the Survivor. 

Tenancy in Common may be in Lands and 1 Inſt. 188. 
Tenements in Fee-ſimple, Fee tail, for Life, or Years; 
and may be either by ſeveral Titles, or by one Title, 
and ſeveral Rights: And their Heirs, Executors, 

Ce. ſucceed. 
Tenants in Common know not their own Part, 


but take the Profits in Common, 


Jointures. 


Ointure is a Settlement of Lands and Tenements 
made to a Woman, in Conſideration of Marriage. 
And for the making of a perfect Jointure, to bar 1 Inſt. 36, 


Claim of Dower ; It muſt be made to take Effect 4 Rep. 1. 


for the Life of the Wife, in Poſſeſſion or Profit, pre- 
ſently after the Husband's Death; and be for her 27 H. 8. 10. 
own Life, and made to her ſelf, and none other for 
her; it mult be expreſſed to be in full of her whole 


T 4 made 
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s Lill. 80. 


4 Rep. 3. 


3 Rep. 2, 3. 


Rep. 3. 5. 


1 Inſt. 36. 


Ibid. 36, 37. 


1 Inſt. 46, 
351. 
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made before or after Marriage : If made before, the 
Wife can't wave it, and claim her Dower, at Com- 
Law ; but if made after Marriage, ſhe may. All 
other Settlements, in lieu of Jointure, are Jointurey 
at Common Law; and no Bars to Dower, A Join- 
ture, before the Statute, did not bar Dower. 
An Elftate ſettled in Jointure, coming from 1he 
Anceſtors of the Wife, and not of the Purchaſe of 
the Husband, or his Anceſtors, is not within the 
Statute 11 H. 7. Nor is an Eſtate in Fee ſunple con. 
veyed to a Woman for her . any Jointure 
within this Statute: But an Eſtate in Fee conveyed 
to a Woman for her Jointure, and in Satisfaction of 
her Dower, is a 3 within the Stat. 27 H. 8. 
An Eſtate for Life, upon Condition, may bar the 
Wite, it ſhe accepts it; ſo if the Eſtate be made di. 
rante viduitate. If a Woman be evicted of Part of 
her Jointure, ſhe ſhall have Dower pro tanto. And 
if Lands are conveycd to her before Marriage, in 
Part of her Jointure, and after Marriage other Lands 
in full; the ſhall take her firſt Jointure Lands and 
Dower- together, ſhe not having her full Jointure 
till after Marriage. If a Woman conceals her Join- 
ture, and brings Dower ; ſhe is barred of her Join- 
ture. 
Where a Jointure is made of Lands, according 
fo the Statute, before Coverture, and after the Hus- 
nd and Wife alien them by Eine, ſhe ſhall not 
have Dower 1n any other Lands of her Husband ; 
pur tis otherwiſe where the Jointure is made after 
arriage. After the Death of the Husband, the 
Wite may enter into her Jointure, and is not driven 
to a Real Action, as ſhe is to recover Dower at Com- 
mon Law. Nor ſhall her Jointure be forfeited by 
the Treaſon of her Husband ; as in caſe of Dower. 
Of all Things whereof a Woman ſhall be en- 
dowed, (he may have a Jointure, But Feme Coverts 


3 Js. I. c. 4. committing Crimes, may incur Forfeitures of their 


Jointures: And being convict of Recuſancy, forfeit 
two Parts in chrce of their Jointures and Dower, 


Jouts 
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Journeys Accounts. 


1 Ourneys Accounts is where a Writ abates by the 
J Death of the Plaintiff or Defendant, or for falſe 


Latin, Variance, want of Form, Cc. the Plaintiff 


' 
thall have a new Writ by Journeys Accounts, which 1 
ſhall continue the Cauſe, as if the firſt Writ had ug 
not been abated. li 

It muſt be without Default of the Plaintiff; If a 6 Rep. 10. | | 
Writ abates for the Plaintiff's Default, in his miſta- lt 


king the Name of the Vill, Cc. he ſhall not have a 
Writ of Journeys Accounts; but when by the Clerk's 1 
Default, for falle Latin, Oc. he may have it. Where ll 
en Outlawry is diſcharged or reverſed, there is no Cro. Jac. 590. | 
Default in the Plaintiff, ſo that he may have Writ 1 Lutw. 297. 
off Journeys Accounts. A judicial Writ ſhall never 6 Rep. 10. 
be purchaſed by Journeys Accounts. 

This Writ mutt be brought in the ſame Court, 
and for the ſame Thing as the firſt Writ; being as it 
were a Continuance of it. 


Iſſues. 


Sſue is a certain and material Point, iſſuing out of 
1 the Allegations and Pleas of the Plaintiff and 

fendant in a Cauſe, conſiſting regularly of an Af- 
fimative and Negative, to be tried and determined. 
And theſe Iſſues are of two Kinds, upon Matter of Fact, 
or Matter of Law: An Ifſue in Fact, is where the 
Plaintift and Defendant have agreed upon a Point to 
be tried by a Jury; and Iflue in Law, is where there 
is a Demurrer to a Declaration, Plea, Cc. and a 
Joinder in Demurrer, which is an Iſſue at Law to be 
determined by the Court. 


1 Inft. 71,72, 


1 As to Iſſues in Fact, they are General, or Special; 

's General, when it is left to the Jury to try whether Inſt, 126, "| 

x the Defendant hath done any ſuch Thing as the Plain- | 

t tft lays to his Charge; as when he pleads Not guil- | 
: 


ty, in Treſpaſs, & c. Special, when They try ſome ſpecial 

Matter, as in Aſſault and Battery, — the Plain- b 
tift (truck firſt ; being alledged by the Defendant in | 
his Defence. There is alſo a general Iſſue, wherein „. ty 
the Defendant may give the ſpecial Matter _— Ibid, 283. | 
| | ence | 


F 
. 
| 


| Car, B. R. 
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2 Saund. 206. 


1 Saund. 269. 


2 Lill. 87,88. 


Paſch. 23. 


1 Saund. 338. 


2 Lill. 84. 


2 Rep. 93. 
3 Inſt. 80, 135. 
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dence for Excuſe or Juſtification; by Virtue of ſeveral 
Acts of Parliament, ; 

Every Iſſue ought to be certain and ſingle, and 
joined upon the moſt material Thing 1n the Cauſe, 
that all the Matter in Queſtion between the Parties 
may be tried. In Action for Damages, according to 
the Loſs which the Plaintiff hath ſuſtained, ever 
Part ought to be put in Iſſue. When a Plea is plead- 
ed, and the Plaintiff's Attorney's Hand is to it, then 
the Iſſue is joined. Where Iſſue is joined between 
the Parties, it cannot be waved, if it be a good Iſſue, 
except both Parties conſent. If ſeveral iſſues are 
joined, and the Jury give a Verdict but upon one ot 
them, the Whole is diſcontinued. And where there 
are two Iſſues joined, one good, and the other bad, 
if entire Damages are given upon the Trial on both 
Iflues, it will be Error; but it ſeveral Damages are 
found, the Plaintiff may Releaſe the bad Damages, 
and have Judgment for the Reſt, Judgment may be 


entered as to one Part of an Iſſue, and a Nolle Proſe. 


vi to another Part of the fame Iſſue; where it may 
divided. 

There may be an Iſſue to Part, and a Demurrer to 
Part. And every Iſſue conſiſts of an Affirmation on 
the one Part, as that the Defendant owes ſuch a Debt, 
Cc. And a Denial on the other Part, as that he 
oweth not the Debt, Cc. If the Plaintiff neglects to 
enter the Iſſue the Term it is joined, the Defendant in 
the firſt five Days of the next Term, may alter his 
Plea, and plead De novo, And if the Plaintiff will 
not try the Iſſue after joined, in ſuch Time as he 
ought, the Defendant may give him a Rule to enter 
it, which if he do not, he ſhall be Nonſuit : If the 
Plaintiff hath entered the Iſſue the Defendant may give 
a Rule to try it by Proviſo. Where an Iſſue is not 
joined, there cannot be a good Trial. 

In real Actions, Cauſes grown to Iſſue, are tried 
by a jury of twelve Men of the County where the 
Cauſe of Action ariſes: And in criminal Caſes, Iſſues 
ought to be tried in the County where the Offence 


was committed. But ſee how this is alter'd by Statute. 


There are Iſſues for Neglects and Defaults of She- 
riffs, Jurors, Cc. by Amercement, and Fine. And 
Iſſues are likewiſe Profits of Lands. 


Judges. 
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Judges. | | 


Udge is a Perſon appointed by publick Authority, 
with Juriſdiction : He is a ſupreme Magiſtrate of 1 Inft. 56. 
the Law, to try civil and criminal Cauſes, and pu- \8 
niſh Offences. | \ 
A Judge of B. R. cannot be made by Writ, but 33 H. 8. 
by Commiſſion under the Great Seal; but he may be 3 Rep. 18. | 
diſcharged by Writ Sub Magno Sigillo, A Judge * 
ought not to judge in his own Cauſe, or in Pleas | 
wherein he is Party. And no one ſhall be Judge of 1 
Aſſize in the County where born, or he doth inha- 
bit, under the Penalty of 100 J. But this is not to 18 Ed j. 
2 any Judge of either Bench at Weſtminſter, in | 
earing and determining Aſſizes in thoſe Courts. | 
Our Judges take an Oath to ſerve the King, do Ju- 
{tice to all, and deny Right to none; to take no 1 
Bribes, Cc. And they are anſwerable in Body, 4 
Lands, and Goods. f | 1 
udges are to give Sentence according to Law, that 1 Inſt. 51. ll 
which by Law they know to be Right, and what is ) Rep. 25. 
alledged and proved. The King in all Caſes doth 
judge by his Judges; And to them it belongs to x Inf. 56. 
judge what is a reaſonable- Cuſtom, Fine, &c. and 1 Danv. Abr. 
not to a Jury. They do not ex Offiio in the Courts 179. 
at Weſtminſter, take Notice of the Cuſtoms of inferior 
Courts, A Judge ought to be of Counſel with Pri- 
ſoners: And if a Judge is doubtful or miſtaken in , Inſt. 178 
Matter of Law, a Stander-by, may be allowed to : 
inform the Court, as Amicus Curie. But no Judge ſhall , x,q 29 
294. 
be excepted againſt, or challenged; or regularly have , Inſt. 422. 
Action brought againſt him, for what he does as 
Judge, To kill 1 ** of either Bench, or of Al- 25 E. 3. c. 2 
ſize, Cc. in their Places adminiſtring juſtice, is 
Treaſon: And drawing a Weapon only upon a 
Judge, in any of the Courts of Juſice the Offen- 2 Inſt. 549. 
der ſhall loſe his Right Hand, forteit his Lands and Bot 
Goods, and ſuffer perpetual Imprifonment. 1 
Judges ſhall have a Paper of the Cauſes ſent them 2 Lill. 90 91. lt 
by the Attornies concern d the Day before ſpoken to; 1 
that they may be prepared. And where ſpecial Mat- 
ter ariſes upon Reading the Record of a Cauſe, — 
| that 
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that the Judges are not for the preſent ſatisfied of 
the Law, they will order Paper-Books to be prepared, 
that they may the better conſider of the Matters in 
Contelt. f 
Trin. 24. Some Things done by Judges at their Chambers, 
Car. 1. B. R. in order to Proceedings in Court, are accounted as 
done in Court. But Judges of the Common Law 
have no ordinary Juriſdiction to examine Witneſſes 
at their Chambers; though by Conſent of Parties, 
and Rule of Court, they may upon Interrogatories. 


Judgment. 


Joon is the End of the Law; it is the Deter- 

mination or Sentence of the Court upon the Suit, 

And Judgment may be given on Default, Confeſ- 

IInſt. 39, 167. ſion, Demurrer, and upon Trial of the Iflue : Alſo 

Outlawry, is a Judgment in it ſelf. 

2Lill. 95. B. R. The Plaintiff's Attorney, four Days after the Po- 

ſtea is brought into Court, if the Rule for Judg- 

= ment is out, may enter Judgment for his Client by 

5 Mod. 205. the Courſe of the Court. But a Judgment ſigned 

the very Day the Rules were out, though not execu- 

ted till afterwards, has been ſet aſide for Irregularity. 

3 Lev. 430. The Court may amend one gadgets of the ſame 

Term ; but not of another Term, And Judgments 

are not only to be ſigned by a Judge, but entered of 

Record; before which they are no Judgments. If 

Verdict paſs for the Plaintiff, and he will not enter 

his Judgment; the Defendant, by Motion of Court, 
may oblige him to it. ; 

If any Thing be entered in a Judgment, not men- 

tioned in the Plaintiff's Declaration, the Judgment 

is not good: Or if for more than the Plaintiff de- 

mands in his Declaration, it is erroneous; but this 

may be helped by a Kemiſit dampna for Part. A 

Mich.'22Car. Judgment given contrary to the Verdict found in the 

B R. Cauſe, is void; it is to be warranted by the Verdict. 

If a Verdict is imperfect, Judgment cannot be given 

upon it; but a new Venire facias may be had to try 

Raym. 209, the Iſſue again. For Incertainty o& the Verdict, 

2 Lill. 100. Judgment may be ſet aſide. Where one entire Judg- 

ment is given againſt two ſeveral Perſons, and one of 

them is an Infant, the whole Judgment is void, 

3 (which 


2 Lill. 97. 


Ibid. 104. 97. 
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(which being intire cannot be divided) unleſs the 
Infant be Joint Executor with the other Party. But 


where Verdict is found againſt one Party, and not the 1 Saund.216. 


other ; Judgment may be for the Plaintiff to recover 
againſt him where found, and a Nil capiat per Billans : 
be entered againſt the Plaintiff as to the other. 
When it appears upon the Record, that the Plain- 
tiff hath no Cauſe of Action, he ſhall never have g Rep. 120. 
udgment. If a Judgment be obtained, but the 13z. 
laintiff doth not take out Execution in a Year and 
a Day, the Judgment mult be revived by Sire facias. 
In a Judgment given to recover a Sum of Money, 
the Sum muſt be written in Words; Not in Fi- 
gures, which may be eaſily altered. A | wr was 2 Lill. 103, 
reveried, becauſe the Time when the Judgment was 
given was in Figures, and the Sum recovered expreſs'd 
in Figures, &c. And the Cauſe of Action did not appear 
by the Record to be within the Juriſdiction of the 
Court, where the Judgment given; being in an in- 
ferior Court. All theſe Exceptions are ſufficient to 
reverſe a Judgment, An erroneous Judgment in Dyer 315. 


Chancery, is reverſable in B. K. 
To reverſe a Judgment B. K. where the Proceed- 


ings are by Bill, you mul#$r allow your Writ of 
Error with the Clerk of the Errors in the Exchequer- 
Chamber, and 0 by Ki. ſa. Cc. If a judgment 


be unduly obtaihed, .. the Court will vacate the Paſch, 1656. 
Judgment, and reftore the Party damnified ; if not 
puniſh the Offender. But it is againſt the Courſe 
of the Court, to vacate a Judgment the lalt Day of Raym. 100. 
the Term. Debt lies upon a Judgment, as well atter 
a Writ of Error, as before. 
There may be a Stay or Arreſt of Judgment ; for 
want of Notice of Trial; where the Plaintiff before 
Trial treated the Jury 3 the Record differs from 2 Lill. 93. 
the Deed pleaded ; for ſome material Deſect in Plead- 
ing, Cc. Here all Matters of Fact muſt be made out 
by Affidavit. But no Counſel ought to move in 
Arreſt of Judgment, except the Roll wherein the 
Judgment 1s entered, be in Court. Upon failing 
in Motion for a new Trial, there may be Motion for Ibid. 111. 
Arreſt of Judgment afterwards ; but not for a new 
Trial after Motion in Arreſt ot Judgment. On Mo- Ibid, 118. 
tion in Arreſt of Judgment, if the Court be divided, 


two Judges againſt two, the Plaintiff muſt have his 
Judgment; 
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— ; unleſs a Rule be made at firſt to ſtay all 
roceedings until the Court otherwiſe order. 

Four Days are allowed in B. R. to move in Arreſt 
of judgment; ind the Defendant hath all the Term 
wherein a Verdict was given to ſpeak any Thing to 
Arreſt it, if the Plaintiff hath not given a . 
Days Rule, and ſigned his Judgment ; afterwards, 


he is put to his Writ of Error. Judgment may be 


ſtayed and arreſted for good Cauſe in criminal Caſes, 
as well as Civil; if the Indictment is infufficient, 
Cc. but not for falſe Latin: And an erroneous 
Judgment, for Treaſon, or Felony, may be reverſed, 

By Statute, III are to continue till attaint- 
ed of Error; ſhall be given after Iſſue tried, notwith- 
ſtanding Jeofail, Cc. And not ſtayed for want of 
Form in Proceedings ; and after Verdict, ſhall not be 
reverſed by Writ of Error for Defect in Form or 
Subſtance, Cc. Vide Stat. 4 H 4. 8 H. 6. 52 H. 8. 
18 Eliz. 21 Fac. 1. 16 C 17 Car. 2. 4 C 5 Ann. and 


5 Geo. 


Jurisdidton. See Courts. 
* r 


Juroꝛs, and Juries, 


URY ſignifies a certain Number of Men, ſworn 

to enquire of Matter of Fact, and declare the 

Truth upon ſuch Evidence as ſhall be delivered them 
in a Cauſe. ; 

There are two Sorts of Juries; a Grand Jury, 
which uſually conſiſts of twenty-four Men 
greater Quality, than the other ; And a Petty Jury, 
conſiſting of twelve Men, impanelled in criminal 


Cafes, called the Jury of Life and Death. The 


and leave it to the Judges to determine what 1s the 


Grand Jury finds the Bills againſt Criminals, and 
the Petty Jury Convicts them by Verdict. If the 
Jury take upon them the Knowledge of the Law, 
and give a general Verdict, it 1s good ; But in Caſes 
of Difficulty, it is beſt to find the ſpecial Matter, 


Law 


ee. 
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Law upon the Fat. After the Evidence given, the 1 Inft. 227, 
Jury are to be kept together without Meat, or Drink, 

ire or Candle, otherwiſe than with Leave of the 
Court; And the Court may not give them I cave to 
Eat or Drink out of Court, If Juror after ſworn, Dali 
Eat and Drink, though the Verdict be good, the7ß 7% 
are fineable: And the Verdict is void, if it be at the Cro. Jac. 21. 
Charge of either Parties. If they agree to caſt Lots 2 Lev. 203. 
for their Verdict; or to bring in Guilty, or Not Cro. El. 779. 
Guilty, as the Court ſhall ſeem inclined; they may 
1 from the 

ter a Juror is worn, he may not go trom the , Lill. 1 

Bar until the Evidence given, for * Cauſe whatſo- 127. * 
ever, without Leave of the Court; and with Leave, 
he muſt have a Keeper with him. A Witneſs may 
not be called by the Jury to recite the ſame Evidence 
he gave in Court, when they are gone from the Bar. 
The — are not to meddle with any Matters, 2 Leon. ca 
which are not in Iſſue; But they may find a Thing 17. 
of their own Knowledge, Which is not given in Evi- 
dealt with to give their Verdict; but they are — — * Jy 
fineable, for giving a Verdict, contrary to the Evi- 
dence; though in a civil Cauſe, an Attaint may lie 
againſt them, as in Caſe of a corrupt Verdict. 

Where a Triat is for any Thing which concerns 1 
the Sheriff or Under-Sheriff; the Coroner is to re- * 0 
turn the Jury. In Caſes where tis conceived an in- 
different Jury will not be returned between Party 
and Party by the Sheriff, the Court upon Motion 
will order the Sheriff to attend the Secondary of Ibid. 123. 
B. R. with his Book of Frecholders of the County, 
and the Secondary in the Preſence of the Attornies 
on both Sides, is to ſtrike a Jury. And on a Cauſe Trin. 23. 
of Conſequence to be tried at the Bar, the Court Car. B. R. 
will make a Rule for the Secondary to name forty- 
eight Freeholders, and each Party is to ſtrike out 
twelve, one at a Time, and the Remainder to be 
the Jury for the Trial : This is called a ſpecial Jury. 
A Jury of Merchants may be returned to try an Iflue | 
between two Merchants, touching Merchant Affairs. 2 Lill. 122, 
And where an Alien is Plaintiff or Defendant, the 123. 


Jury is to be half Foreigners and half Engliſh, per 
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medietatem Lingue: But tis not neceſſary that the 
Foreigners be all of the ſame Country. 

A Jury ſworn and charged in Caſe of Life and 
Member, cannot be diſcharged till they give a Ver- 
dict. But in civil Caſes, it is otherwiſe; as where 
there are Nonſuits, Cc. And oftentimes in civil Caſes, 
when the Evidence hath been heard, the Parties 
doubting of the Verdict, do Conſent that the Jury 
ſhall be drawn or diſcharged. Jurymen are to be 
Freemen, Indifferent, and not oulawed or infamous: 
Aliens, Men attainted of any Crime, ought not to 
ſerve on Juries; and Infants, Perſons ſeventy Years 
old, Clergymen, Apothecaries, Cc. are exempted 
from ſerving. Their Qualification, is 100. 
Ann, Freehold, or Copyhold, within the ſame Coun- 


ty; and Tales Men 5 l. a Tear. 


By Statute, Jurors impanelled are to be the next 
Neighbours, be moſt ſufficient, and leaſt ſuſpicious, 
If a Juror takes any Thing of either Party to give 
his Verdict. he ſhall pay ten Times as much as ta- 
ken; or ſuffer a Year's Impriſonment. Panels return- 
ed to enquire for the King, may be reformed by the 
Judges of Gaol-delivery, &c. — not appearing 
{hall forfeit Iſſues, if they have no reaſonable Ex- 
cuſe for their Default. No Jury is to appear at eſt 
minſter for a Trial, when the Offence was committed 
thirty Miles off; except the Attorney General require 
it. Conſtables, &c. at Michaelmas Quarter- Seſſions 
= are to return to 2 coy of Peace Liſts of 

erſons qualified to ſerve on Juries ; and Sheriffs ſhall 
Impanel no others, Cc. | 

A Grand Jury may be challenged for Cauſe, by 
one before indicted : And Challenge of Jurors, for 
Affinity, where intereſted in the Suit, Convicted ſhall 


any Crime, Cc. Vide Challenge. 


Juſtices 


— 4 


1 
, 
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Common Law, elected by the County; but by Sta- 
| tute, the Power of electing them is transferred to 
| the King. And they are now appointed by Com- 
miſſion, or Letters Patent, under the Great Seal, and 
| uſually at the Diſcretion of the Lord Chancellor, 
| The King may appoint what Number he thinks fit, 


| And two or more of them jointly (Quorum anni) © 19. 
| have Power to enquire of Offences, take Indictmen 
and Try the Offenders, Sc. at the Quarter-Seſ- 
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Jutices of Peace. 
IS of Peace are thoſe that are appointed by 


the King's Commiſſion to keep the Peace of the 
ounty where they dwell: Of whom ſome ate of 
the Quorum, fam, | 
They were formerly Conſervatots of the Peace, at , Iuſt. 174, 


175. 


in any County, and as they have Power to take a 
Recognizance of the Peace, they may be called Juſtices 

of Record. Every Juſtice hath a ſeparate Authority, 

to do all Acts concerning his Office, as to 

mitments, binding to the good Behaviour, Cc. Lamb I. 4. 


ſions. Aud by Statutes, in many Caſes, they are 
empowered to act where their Commiſſion doth not 
reach; the Statutes themſelves being a ſufficient Com- 
miſſion, Some of theſe Statutes appoint one Ju- 
Rice of the Peace alone to act; ſome require two, 
three, four, Cc. 4 > xy 
Where a Juſtice of Peace ads to compel another to Cro. Car. 213. 
2 any thing, as to impriſon, or command one to a 
impriſoned, he cant Act out of the juriſdiction 
of his County; but he may take Informations any 
where, to prove Offences in the County where com- 
mitted, or take a Recognizance to proſecute. A Ju- 
Rice may commit a Perſon that doth a Felony in his 
own View, without Warrant; but if it be on In- 
formation of another, he muſt make a Warrant un- 
der Hand and Seal. If a Juſtice iſſues his Warrant , Leon. 187. 
to Arreſt a Felon, though the Accuſation be falſe, ca. 213. 
the Juſtice is excuſed; but tis otherwiſe if there be * 
Acguſation, Action will lie againſt him, A Ju- 10 Rep. 74 
ice makes a Warrant to apprehend a Felon, who is 
not indicted 3 he who executes it, hall not be pu- 
U | iſhed, 
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Cro. Jae. 432 niſhed, though the Juſtice err in his Warrant. If 
one brings another before a Juſtice on Suſpicion of 
Felony, though without juſt Cauſe, no Action lies, 
Cro. El. 829. A Juſtice of Peace cannot detain a ſuſpected Perſon 
| in Priſon in his own Houle longer than three Days; 
in which Time he is to examine and commit him to 

the common Gaol, t. 
Juſtices, in their Seſſions, might originally hear 
and determine Felonies; but they only try Petty Lar. 
cenies, other Felonies being of Courſe tried at the 
Aſſues: But they out of Seſſions commit all Felong 
in order to Trial. They exerciſe their Authority 
generally in Treſpaſſes againſt the publick Peace, &. 
E. g. 16 and in punithing Offences by Statute. They were 
: 3 4 flirſt appointed by the Stat, 1 E. 3. They are to be Re- 
36 Ez. 12. ſident in the County; to be the molt ſufficient Per. 
ſons; and keep their Seſſions four Times in a Year, 
Mod.Juſt.15, Sc. Their particular Power by the Statutes ; relates 
26, 42,4449, to Ale- houſes, Apprentices, Badgers, Bail, Baker, 
62,6, 78, 84, Baſtards, Behaviour, Brewers, Bridges, Burglary, 
95.99 :./>, Butchers, Carriers, Church and Church-wardens, 
142145185, Clipping and Coining, Cloth and Clothiers, Con- 
+ — ſtables, Cottages, Cuſtoms, Deer-ſtealing, Drunk- 
208,214,216, enneſs, Exciſe, Felony, Fiſh, Forcible Entry, Fore- 
33,234,239, ſtallers, Came and Gaming, Gaols, Gunpowder, 
244,257,260, Hackney Coaches, Hawkers and Pedlars, Hedge- 
262,265,311, breakers, Highways, Horſe-ſtealing, Houſes of Cor- 
322,324,350, rection, Hue and Cry, Informers, -Juries, Labourers, 
339,368,372, Lord's Day, Oaths, Perjury, Poor, Quakers, Rape, 
386,412,432, Recuſants, Riots, Robbery, Servants, Soldiers, Swear- 
434,445,446, ing, Taxes, Tithes, Treaſon, Vagrants, Wages, 
458,483,486, Watch, Weights and Meaſures, Wood- ſtealers, Wool, 

495» 39% Wreck, Cc. 


By the Death of the King, Diſcharge under the 
Great Seal, granting a new Commiſſion, Cc. their 
Office and Power determine. | 


King, 
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King, and his Pꝛerogatibe. 


HE King is the Head of the Common- 
wealth, and under God our only ſupreme 
|. Governor, 
It is his Prerogative to make War, or 1 Inſt. 165. 
Peace. He is the Fountain of Honour, and has the 4 Inſt. 294. 
ſole Power of conferring honourable Titles; he may Dav. 13. 
create Biſhopricks, Univerſities, Colleges, Counties, 4 Inſt. 323. 
Fairs, Markets, Cc. He, as Head of the Church, 326. | 
hath Power to call a National, or Provincial Council; 
And by his Royal Aſſent, Canons made in Convoca- 
tion have the Force of Laws. He hath the ſupreme 
Right of Patronage all over England; And 1s the 
Founder and Patron of all Pithopricks, Cc. He 
founds Churches, and Licences others to found themz 
and hath the Tithes of Foreſts, and Places Extra- 
rochial, and may Grant them by Letters Patent. | 
e by his Prerogative, and as Head of the State, 1 Inſt. t 10.90. 
calls, continues and diſſolves Parliaments; and all 4 Inſt. 4 
Acts are to have his Aﬀent : He may diſpenſe with 7 Rep. 14, 36. 
a penal Statute, wherein his Subjects have not an In- c 
tereſt ; but not Pardon an Offence, done to a parti- 5 Rep. 14. 
cular Perſon. - Acts of Parliament do not bind the 11 Rep. 77. 
King, unleſs. he be ſpecially named, or they con- 7 Rep. 32. 
cern the Commonwealth, ſuppreſs Wrong, or Fraud, | 
or prevent Decay of Religion; but he may take | 
Benefit of any Act, though not named. His Procla- | 
* N 3 Inſt. 162. 
mation, in calling or diſſolving Parliaments, decla- 2 1g, 543. 
ring War, and Peace, Cc. has the Effect of a Law; 
but he cannot by Proclamation introduce new Laws, 
though he may enforce old Ones diſcontinued. He Plowd. 314. 
can put a Value upon the Coin, which is made by 
his Authority ; and make foreign Coin current by : 
Proclamation : And to make Money, the Law gives 17 E. 2. 1. 
the King all Mines of Gold, and Silver. He is the 9 H. 3. 
general Guardian of Ideots, and Lunaticks ; ſhall have 
the Lands of Felons, &c. convict, Goods of Felons, and 
Fugitives; Wreck of the Sea, Cc, He determines 
U 2 Rewards, 
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Rewards, and Puniſhments ; moderates Laws, and 
pardons Offenders. "a 

The King 1s Lord Paramount of all the Lands in 
England ; and all Eſtates for want of Heirs, or by 
Forfeiture, Eſcheat to him. All Lands are faid to be 
holden of the King; Lands in the King's Poſſeſſion, 
are free from Tenure; and the King cannot be Join- 
tenant with any. The Grant of the King is taken 
molt ſtrongly againſt a Stranger, and more favour- 
ably for him; and where the King by Fraud or fall: 
Suggeſtion is deceived, he ſhall avoid his own Grant, 
The King may grant a Thing in Action, which an- 
other cannot. Where the Title of the King and 2 
common Perſon concurs, his Title ſhall be preferred, 
No Diſtreſs can be made upon the King's Poſſeſſion; 
but he may Diſtrain out of his Fee, in other Lands, 


Cc. And he may take Diſtreſſes in the Highway, 


The King's Debt is to be ſatisfied before that of 2 
Subject; and until his Debt be paid, he may protect 
the Debtor from the Arreſt of others. An Heir ſhall 
pay the King's Debt, though not named in the Bond, 
The King is not bound by Sale of his Goods, in 
open Market. Goods and Chattels, may go in Suc- 
ceſſion to him; though not to any other ſole Corpo- 
ration, In whomſoever's Hands the Goods of the 
King come, their Lands are chargeable, and may be 
ſeiſed for the Same. The King cannot grant, or take 
any Land, (not caſt upon him by Diſcent) but by 
Matter of Record. Nonage or Minority, does not 
avoid his Grant; for the King cannot be a Minor, or 
under Age: No Preſcription of Time runs againſt 
the King; No Entry Bars him ; No Action. lies a- 
gainſt him, but a Petition inſtead of it to him in 
Chancery. Judgment is never final againſt him, 
but with a Salvo Fare Regis, He may ſue in what 
Court he pleaſes, and cannot be Nonſuit. In him 
_ will ſee no Imperfection, Negligence, or 
olly. 

There are many other Prerogatives that ariſe from 
the Common Law ; which allows that to be Law 
almoſt in every Caſe for the King, which is not ſo 
for the Subject. But the King's Prerogative does not 
extend to any Thing injurious to his Subjects; ow 

e 
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the King can do no Wrong, By the King's Corona- 1 Inf. 19, 
tion Oath, ſettled by Statute, he ſwears to govern 

his People, according to Law; to cauſe Law, and 

Juſtice, to be executed, maintain the Laws of God, 

and the true Religion, &c. 

Our King or Queen may make Laws, by Autho- 1 W. & M. 
rity of Parliament, to bind the Crown, Cc. Hong 12 W. z. 2. 
of England are to be Proteſtants, and join in the 4 Ann. 3. 
Communion of the Church of England. This King- 1 Geo. &c. 
dom is not to be engaged in a War for the Defence of 
the King's foreign Dominions. And a Revenue is ſet- 
tied on the King, out of the Hereditary Exciſe, Cc. 

o n I. a Year for the Support of his Houſ- 

Id. 

Vide the Acts of Settlement of the Crown. 


King's Bench. 


1 47 E Court of King's Bench at Weſtminſer, is a 

Court that hath ſupreme Authority, the King 

himſelf being ſuppoſed to fit there. The Judges in faſt. 53,71. 
this Court, are the ſovereign juſtices and Coroners 4 Rep. 5). 
of the Land: And their Juriſdiction is general over 9 Rep. 118. 
all England. This Court is divided into a Crown- Hawk. P. C. 
Side, and Plea-Side ; the one determining criminal, 1. 2. c. 3. 
and the other civil Cauſes: The Crown-Side takes 

Notice of all Treaſons, Felonies, Breaches of the 

Peace, and of all Cauſes proſecuted by Way of In- 

dictment, or Information; And into this Office 

Ind ictmeuts from all inferior Courts, Orders of Seſ- 

ſions, Cc. may be removed by Certiorari, On the Cromp. Jur. 
Plea- Side, it hath Cognizance of all Pleas by Bill for 6, 68, 138. 
Debt, Account, Covenant, in Action upon the Caſe, 
and all perſonal Actions, Ejectment, Cc, againſt any 
Perſon in Cuſtody of the Marthal, as every one ſued 
here is ſuppoſed to be; and in all perſonal Actions, ö 
for or againſt any Officer, Miniſter, or Clerk of the | 
Court; who, in reſpe& to their Attendance, have : 
the Privilege of the Court. | 


9 To 
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4 Toft, 14. 


28 E. 1. 5. 
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To this Court it regularly belongs to examine 
Errors of all Judges and Juſtices, in their ]udg. 
ments and Proceedings, not only in Pleas of the 
Crown, but Pleas Real, Perſonal, Cc. the Court 
of Exchequer excepted. It Grants Habeas Corpus; 
to relieve Perſons wrongfully impriſoned ; May Bail 
any Perſon whatſoever ; Reltores Freemen unjuſtly 
Disfranchiſed; Grants Prohibitions to keep other 


King's Letters Patent, by Scire facias. 

he Power of the Judges is Original and Ordi- 
nary ; when the King hath appointed them, they 
have their Juriſdiction from the Law, both in cri. 
minal and civil Cauſes, This Court is to follow 
the King, 


55 within their proper Juriſdiction; and repeals 


King's Silver. 


apt Silver 1s the Money which is paid to 
the King in the Court of Common Pleas, for 
a Licenſe there granted to any Man, who ſhall paſs 
a Fine of Lands, Tenements, or Hereditaments to 
another Perſon. This muſt be Compounded, accord- 
ing to the Value of the Lands, in the Alienation- 
Office, before the Fine ſhall paſs to be accounted a 
Fine in Law. 

It is alſo Money paid by Conſtables of Hundreds 
and Tithingmen, to the Lord of a Leet, by Way & 


Service, and for upholding of the Court. 


Aches is a Term in our Law ſignifying Slack- 
neſs or Negligence; as it appears in Little- Litt. Se, 


And when we ſay there is Laches of Entry, it is as 
much as to ſay, there is a Lack of Entry. It ſigni- 
fies Idleneſs, or Lazineſs; And great Inconveniencies 
happen, in many Reſpects, on Account of Negli- 


Coverts, for not Entry or Claim to avoid Diſcents; 
though Laches ſhall be accounted in them, for Non- 
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Laches. 


ton, where Laches of Entry, is nothing elſe 403, 726. 
but a Neglect in the Infant, &c. to Enter: 


But no Laches ſhall bar Infants, or Feme 2 Inſt. 246. 


Performance of a Condition annexed to the State of 
the Land. 


Landlozds. See Tenants, Leaſes, &c. 


Lapſe, 


| By: PSE is a Title given to the Ordinary to col- 

late to a Benefice, on the Neglect of the Patron 

to p ent to it within ſix Months, after the Avoid- 

ance: Or it is otherwiſe defined to be a Devolution 

of a Right of Preſenting from the Patron, to the 

Biſhop; from the Biſhop, to the Archbiſhop ; and 

from the Archbiſhop, to the King, | 
If the Patron doth not preſent in fix Months Roll. Abr. 

after an Avoidance, the Ordinary hath fix Months to 268 2 

collate; and if he doth not collate in his ſix Months, 

then the Metropolitan hath fix Months; and if he |. , 

doth not collate within ſix Months, then it devolves . 3% 

to the Crown. The Computation of the ſix Months 

is according to the Kalendar Months; it is to be half a 6 Rep. 6 

Year, and the Day in which the Church becomes | 

yoid, is not be reckoned a Part of the fix Months. 


+ Wn Lapſe 
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1 Inſt. 246. Lapſe may incur againſt an Infant, or Feme Co. 
+ Toft. 212, Vert, if they do not preſent in ſix Months. But 
73. there is no Lapſe againſt the King, who may take 
2 Roll. Abr. his own Time. If a Vatron preſents his Clerk befor, 
369, 350. the Biſhop hath collated, notwithſtanding the fix 
2 Inſt. 273. Months are paſt, the Preſentation is good; and the 
Dr. and Stud, Biſhop cannot take any Advantage of the Lapſe : $ 
ch. 36. if the Patron makes his Preſentation before the Arch. 
biſhop hath collated, though twelve Months are pal}, 
but if the Biſhop collates after twelve Months, this 
bars not the Archbiſhop, though it does the Patron, 
If a Biſhop doth not collate, to Benefices of his 
. own Gift, they Lapſe at the End of fix Months 10 
the Archbiſhop: And if the Archbiſhop neglect to 
collate in ſix Months, to a Benefice of his Giſt, the 
| King ſhall have it by Lapſe. 

5 Rep. 57. When a Clerk is refuſed for Illiterature, or ill 
2 Inſt. 632. Life; deprived, &c. the Patron is to have Notice 
4 Rep. 75- that he may preſent another in ſix Months, from 

which Notice the Time of Lapſe begins. 


Arceny is a private Felony, againſt the Goods of 
a Man; Aud of Larcenies there are two Sorts, 
Grand Larceny, and Petit Larceny : Grand Larceny, 
is a felonious Taking and Carrying away the perſonal 
Goods of another above the Value of 124. not from 
| the Perſon, or by Night in the Houſe of the Owner, 
Petit Larceny, is when the Goods flolen do not ex- 

| ceed the Value of 124. 
Inft. 1039 To make this Crime, there muſt be a felonious 
Belt 367. Taking; or an Intent of ſtealing the Thing when it 
H. P. C. 61. firſt comes to the Hands of the Offender, at the very 


5 Rep. 13. Time of receiving. If a Man hath Poſſeſſion of 


Goods once lawfully, though he afterwards carry 
them away with an ill Intention, it is no Larceny. 
If a Taylor imbezles Cloth delivered to him, to 
make a Suit of Cloaths, &c. it is not Felony. Nor 
is it Felony where a Servant goes away with his 
Maſter's Goods delivered to him; which is only a 
Breach of Truſt, by reaſon of the Delivery. But by 
Statute, they are to be under the Value of 40-5. Ld. 
| e 
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lend a Man a Horſe to go to a certain Place, and 

he goes there, and then rides away with him, it is not Wood. 364. 
Larceny ; but Remedy is by Action for the Damage. 365. 

But if one comes on Pretence to buy a Horſe, and 

the Owner gives him Leave to ride him, if he rideth 

away with the Horſe, it is Felony : Here an Iuten- 

tion is implied. 3 

In the above Caſes, there is a lawful Poſſeſſion by , Inſt. 108. 
the Delivery of the Goods, to extenuate the Offence : I. P. C. 61. 
And where a Perſon finds Goods of another that are 
loſt, and converts them to his own Uſe, though 
with an Intent of Theft, as the firſt Taking was 
lawful, it is no Larceny. Tho' if one intending to 
ſteal Goods, gets Poſſeſſion of them by Proceſs at 3 Inſt. 64. 
Law, unduly obtained, the Taking by legal Proceſs, Kel. 43, 44- 
in Abuſe of the Law, is a felonious Taking, 

If two Perſons ſteal Goods to the Value of 13 d. H. P. C. 30. 
it is Grand Larceny in both: And if one at different Dalt. 366. 
Times ſteals divers Parcels of Goods, from the ſame Pult. 125. 
perſon, which together exceed the Value of 12 4. 
they may be put in one Indictinent, and the Offen- 
der found guilty of Grand Larceny ; but this is rare- 
ly done. On the contrary, the Jury ſometimes find | 
ſpecially, the Goods of leis Value than 124. So as to Hetl.Rep.66: 
be but Petit Larceny, though the Offender be indict- | 
ed for ſtealing Things of 30 or 40 5s. Value. 

There is a private Larceny, from the Perſon, with- 3 Inſt. 68. 

out his Knowledge, or an open Larceny, with a H. P. C. 75- 
Man's Knowledge ; private, by picking his Pocket, 
Cc. openly, as if a Thief takes off my Hat, or 
Wig, trom my Head, and runs away with it. And 
in Caſes of open Larcenies, with Knowledge, the 
Offenders, by the Common Law, are within Benefit 
of Clergy. ; 

Grand Larceny is puniſhed with Death ; and Petit 
Larceny with Vhipping, Cc. But the Offenders 
may have the Benefit of Tranſportation, by Statute. 


Vide F elonp. 


Latitat. 
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Latitat. 


Le is a Writ by which a Man 1s originally 
called in to Anſwer in perſonal Actions in the 
King's Bench. It ſuppoſes that one cannot be found 
in the County of Middleſex, to be taken by Bill, 
but that he hides himſelf in ſome other County; to 
the Sheriff of which, this Writ is directed to appre- 
hend him there, a 

And it is called a Teſtatum Writ, —_ out of 
B. K. grounded upon a Bill of Middleſex, ſuppoſed 
to be ſued out before, and returned Non eft inventu, 
In the Cou me the Court of B. K. is, the Pro. 
ceſs of the Court muſt be by Bill; but out of the 
County, by Latitat. A Latitat cannot iſſue into the 
County of Middleſex, except the Court remove out 
of Middleſex. 

A Latitat out of B. R. is in Nature of the origi- 
nal Writ Clauſum fregit in C. B. on which the Prac: 


| tice is to proceed in the Common Pleas, 


Lit. 56, 58. 


1 Inſt, 41,55. 


x Inſt, 45,46. 


Plowd. 273+ 
525» 


Leaſes, 


| Finds is a Demiſe or Letting of Lands or Te 
nements unto another, for Term of Life, Years, 
or at Will, for a Rent reſerved, A Leaſe for Life, 
is when one hath Lands, Cc. let to him for his own 
Life, or the Life of another Perſon ; on which Li- 
very of Seiſin is to be made. A Leaſe for Years, is 
where a Man demiſeth Lands to another, to hold for 
a certain Number of Years agreed upon between the 
Parties. A Leaſe at Will, is at the Will of the 
Leſſor, or Leſſee; or at the Will of both Parties. 
Every Leaſe is to be made for a leſs Time than the 
Leſſor hath in the Premiſſes: And to the Making of 
a good Leaſe, ſeveral Things neceflarily concur. 
There is to be a Leſſor, not reſtrained to make a 
Leaſe; a Leſſee, not diſabled to receive it; a Thing 
demiſed, demiſable; a ſufficient Deſcription of the 
Thing demiſed, Cc. If it be for Years, it muſt have 


2 certain Commencement, and Determinatiou; ay 
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to have all the uſual Ceremonies, as Sealing, Deli- 
very, Cc. and there mult be an Acceptance of the 
Thing demiſed. Every Contract ſufficient to make . plond. 272. 
a Leaſe, ought to have Certainty in Commencement, 6 Rep. — 
in Continuance, and in the End. A Demiſe havin Vaugh. 8 5. 
no certain Commencement, is void. Articles, with Cro. El. 486. 
Covenants to let and make a Leaſe of Lands, for a 
certain Term, hath been adjudged a Leaſe. 

A Leaſe for Life cannot be made to commence in 5 Rep. 94. 
ſaturo; by the Common Law, an Eſtate of Freehold, 
muſt take Effect preſently, either in Remainder, or 
Reverſion : And Livery cannot be made to a future 
Eſtate. But where a Leaſe is made for Life, Habend Hob. 
at a Day to come, and after the Day, the Leſſor R 314. 
makes Livery, there it ſhall be good. A Leaſe for Gro. EI 
Years may commence from a Day palt, or to come; 1 Int . 
as Chriſtmas next, three or ten Years after, or after the * 4 
Death of the Leſſor, Cc. and be good. But a Term ; Rep. 156. 
cannot commence upon a Contingency, which de- 
pends on an other Contingency, There muſt be an 
expreſs Enumeration of Years in theſe Leaſes; or the 
Term be certain by Reference to a Certainty : And 4 Leon. ca, 
there ought to be a Perſon at the Time of the Com- 158. 
mencement, to take. 1 

Leaſes may be for Life, or Years, of any Thing 
that lies in Livery, or Grant; and Goods and Chat- 
tels may be leaſed for Years, But Leaſes for Years 1 Inſt. 4). 
ſhould be made of ſuch Lands, Cc. whereunto the 
Leſſor may come to diftrain ; not of incorporeal In- 
heritances. If one makes a Leaſe for a Year, and ſo 
from Year to Year, it is a Leaſe for two Years; 
ſo from three Years to three Years, is a good Leaſe 
for ſix Years, If a Parſon make a Leaſe of his 6Rep.35,26 
Glebe for ſo many Years as he ſhall be Parſon, this 
cannot be made certain ; but if he make a Leaſe for 
three Years, and ſo from three Years to three Years, 
ſo long as he ſhall be Parſon, this is a good Leaſe for 
ſix Years; if he ſo long continues Parſon. And if, Inft. 46. 
ene make a Leaſe for twenty-one Years, if he ſhall fo 
long live, this is a good Leaſe for Years, and a Cer- 
tainty in an Uncertainty, A Man makes a Leaſe for N Max. 
Years to one, and afterwards makes a Leaſe for Years 5.7 


tg znother of the ſame Land; the ſecond Leaſe Gall © 
x { 
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be good for ſo many Years thercof as ſhall come after 

the firſt Leaſe ended. | 
| A Leaſe may be made for any Number of Year, In 
8 Months, or Weeks; and be from Week to Week, du 

1 Inſt. 6. Month, Cc. for three or four Years. A Tenant for Half 
a Year, or a Quarter of a Year, is Tenant for Year, 
But a Leaſe for one Thouſand Years, is not a Free. 
hold, or of ſo high a Nature as Tenant for Life, 
Ain Where a Man makes a Leaſe for Life or Years, the 
P **%, Leſſee hath but a ſpecial Intereſt in the Timber-Tree, 
as Things annexed to the Land, to have the Make 
and Shadow for his Cattle, &c And when they are 
ſevered from the Land, the Leſſee's Intereſt is deter. | 
mined, and the Leſſor may take them as Parcel of his be 
Inheritance, But if an Houſe talls down by Tem. 1 
peſt Sc. the Leſſee hath an Intereſt to take the | 
imber, to Re-edify it for his Habitation. Land 
| leaſed ſhall. be ſubject to thoſe lawſul Remedis WM * 
which the Leſſor provides for the Recovery of his Bi f. 

Rent, Poſſeſſion, Ec. into whoſe Hands ſoever the 
Cro. Jac.300. Land comes. And a Leſſee for Years ſhall not loſe 
bis Term, although his Leaſe be loſt; if It can be 0 

proved that there was ſuch a Term let to him by Leaſe, 

2 Lill. 152. and that it is not determined. So it is of any other 

Eſtate in Lands, if the Deed that created it be loſt. 

1 Inſt. 22. A Man ſeiſed of an Eſtate in Fee ſimple, in his 

| own Right, of any Lands or Tenements, may make } 


a Leaſe of it for what Lives or Years he will: And 
he that is ſeiſed of an Eſtate-Tail, in Lands, may 
make a Leaſe of it for his own Life, but not longer; 
except it be by Fine, Cc. or Leaſe warranted by Sta- 

$2 H. 8. c. 28. tute 32 H. 8. By which Statute Tenants in Tail arc th 

enabled to make Leaſes for Life, or Years, on the 1. 
following Conditions. They are to be made by Deed WF 1” 
indented ; to begin from the Making, or ſome ſhort - 
Time after, as Michaelmas next, Cc. If there bean 1h 
old Leaſe in Being, it muſt be ſurrendered : They ! 


mulſt not exceed three Lives or twenty-one Years, ch 
ea 2 a og the Making: They are to be of Lands manura- WW , | 
le or corporeal, whereout a Rent may be legall — 


ung; And of ſuch Lapds or Tenements whi = 
have been commonly let to Farm for the Space of I . 


twenty Years ; The accuſtomed yearly Rent or wore fog 
| | is 
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js to be reſerved : They are not to be made without 
Impeachment of Waſte; And they are to have all 
due Ceremonies. 


got- 


Biſhops, Spiritual Perſons, Ge. may make Leaſes 1 Inſt. 44. 


of their ſpiritual Livings for three Lives, or twenty- 
ene Years, having all the Qualities required by Sta- 
tute, in caſe of Leaſes made by Tenants in Tail, 
And a Husband may mike Leaſes of Lands in Tail, 
held in Right of his Wife; ſo as in ſuch Leaſes, the 
Conditions aforeſaid be obſerved, and the Wife be 
made a Party, and ſeal ſuch Leaſes, Cc. 
If Tenant in Tail make a Leaſe generally, it ſhall 
be conſtrued for his own Life. The Leaſes accord- 
ing to the Statute, bind the Iſſues in Tail ; but not 
thoſe in Reverſion or Remainder. _ 

Wha ſhall have Corn fown, on the Death of Te- 
nants. Vide Emblements, What Wood: Tenants ſhall 


32 H. 8. 


1 Inſt. 24 


have. Vide Eftovers. The Intereſt they have beſore | 


Entry. Vide Entry. What Things they may take and 
carry away, Vide Action of Waſte,  _ 

And how Tenants are obliged to Repair. Yide 
Covenants. 1 7 


Leaſe and Releaſe, 
Leaſe, 38 1 tape alfeady faid, is 2 Demiſe or 


ance of all a Man's Right or Intereſt in Lands or Te- 
— Cc. to another, that hath the Poſſeſſion 

ereot; „ec 1 

This is become a very common Conveyance, to paſa 
Lands and Tenements; and amounts to a Feoffment, 
In the Making it, you fitſt prepare and execute a 
Leaſe or Bargain and Sale for a Year, to the Intent 
that by Virtue thereof, the Leſſee may be in actual 
Poſſeſſion of the Lands intended to be conveyed, and 
thereby and by Force of the Statute 27 H. 8. for 
transferring of Uſes into Poſſeſſion, be enabled to 
take a Grant of the Reverſion and Inheritance of the 
ſaid Lands, &'. to the Uſe of himſelf and his Heirs 
for ever: Whereupon the Releaſe is accordingly 
made, reciting the Leaſe, and declaring the Ules. 


And in theſe Caſes, a Reſervation of a Pepper-Corn 
in 


Letting of Land; And a Releaſe is a Convey- 


27 H. 8. 16 


2 Vent. 35 
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1 Mod. 252. 


1 Inſt» 22. 


Noy's Max. 
74. 


1 Inſt. 270. 


t Inſt. 273. 


Dyer 263. 
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in the Leaſe for a Year, is ſufficient to raiſe an Uſe, 
to make the Leſſee capable of a Releaſe. 

The Leaſe and Releaſe make but one Conveyance, 
being in the Nature of one Deed. And in theſe Deeds, 
he that makes the Releaſe muſt have an Eſtate in 
himſelf, out of which the Eſtate may be derived to 
the Releſſee; the Releſſee is to have an Eſtate in Poſ- 
ſeſſion, in Deed or in Law, in the Land whereof 
the Releaſe is made, as a Foundation for the Releaſe, 
there muſt be Frivity in Eſtate, between Releſſot 
and Releſſee; and be ſufficient Words in Law, not 
only to make the Releaſe, but to create and raiſe a 
new Eftate, 

If a Releaſe be made by a Man that at the Time q 


making it had no Right, or to one that at that Time 
had nothing in the Lands; in either Caſe, it is void. 
But if a Man make a Leaſe for Lite, Remainder for 
Life, and the firſt Leſſee dieth; upon which the 
Leſſor Releaſes to him in Remainder, before Entry, 
this 1s a good Releaſe to enlarge his Eſtate; he ha- 
ving an Eſtate in Law capable of Enlargement by Re. 
leaſe before Entry had. A Releaſe to a Man and his 
Heirs, will paſs as a Fee-ſimple; and if made to a 
Man and the Heirs of his Body, by this the Releſſce 
hath an ERate-tail. But a Releaſe of a Man's Right 
in Fee-ſimple, is not ſufficient to paſs a Fee · ſimple. 
And if a Man Releaſe to another all his Right 
which he hath in the Land, without uſing any mote 
Words, as To Hold to him and his Heirs, Cc. the 
Re leſſee hath only Eſtate for Life. 

Theſe Releaſes, that enure by Way of paſſing an 
Eſtate, may be made upon Condition, or with a 
Defeazance ; ſo as the Condition, &c. be contained 


in the Releaſe, or dyliyered at the ſame Time with 


it. : 
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EET is a Court of Record, held before the Stew- 2 Inſt. 11, 72, 
ard, that the King may be certified of the Man- 122, 

ners of the People, within his Precinct, for Preſer- 

vation of the Peace, and Puniſhment of ſeveral Of- 

fences, It is a Court derived out of the Sheriff's 4 Inft. 261. 
Tourn, and Inquires of all Offences under Treaſon ; 2 Danv. Abr. 
bur thoſe Offences which are to be puniſhed with 289,290, & 
Loſs of Life, and Limb, are only inquirable there; | 
and muſt be certified over to the Juſtices of Aſſize, 

It Enquires ot and puniſhes Mitdemeanors, En- 18 E. 2, 
croachments, Nutances, Cc. Cuſtoms and Services 14 & 15H. 8. 
with-held ; Purpreſters in Lands, or Woods; of 2 & 3 E. 6. 
Houſes ſet up, or beat down, and other Annoyances; 31 El. &c. 
Bounds taken away; Ways, Waters, turned or | 
ſtopped ; Thieves; Hues and Cries, not purſued ; 

Bloodſhed; Eſcapes; Perſons outlawed ; Treafure 

found ; Aſſiſe of Bread and Ale; Foreſtallers, In- 

groſſers, and Regrators; falſe Weights, and Mea- 

ſures; unlawful Games; Offences relating to the 

Game; of Victuallers, and Labourers ; unlawful Fiſh- 

ing; Idle Perſons, G c. The Steward of this Court 

hath alſo Power to elect Officers, as Conſtables, and 
Tithingmen, _ ; 

The Steward is the Judge, as the Sherift is in the 6 Rep. 12. 
Turn: All Freeholders within the Precinct, are obli- 2 108. 199. 
ged to come to it; and others above the Age of 
twelve Years, and under ſixty, except Clergymen, 

Women, Ce. A Preſentment in the Court-Leet, Dyer 13. 
ſubjects the Party preſented to a Fine, or Amerce- Kitch. 86. 
ment. The Steward may Fine, but not Impriſon ; 11 Rep. 44- 
he may fine any one for Contempt; and for a Fine Cro. El. 581, 
aſſeſſed by the Steward, Debt lies, or Diſtrets, Ge. 

Law Day ſignifies a Leet, or Sheriff's Turn: And 
View of Frank-pledge is the Power to bold a Courts 
Leet, Cc. In which Court, formerly all Perſons at 
the Age of fourteen, were bound with Sureties or 
Pledges for their Truth to the King; and the Stew: 
ard on View was to certify. 


Letters 


Ir 


5 Rep. 125. 


5 Rep. 125. 


Hob. 215. 
Trin.12 Ann. 


12 Rep. 34. 
1 Lev. 139. 


9 Rep. 59. . 


— 


Moor ca. 


1100. 


5 Mod. 167. 


- 


9 Rep. 59. 
Moor 862. 
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Letters of Attomey. Vide Attoznep. 


Libels. 


* ſignifies a ſcandalous Report of any Man, 
L ſpread. Abroad, or otherwiſe unlawfully pub- 
liſhed : It is a malicious Aſperſion of one that is 
alive, or the Memory of the Dead; and may be 
expreſſed in Writing, or by Signs, Pictures, Cc. as 
by painting a Gallows upon a Man's Door, one with 
a Fool's Coat, or Aſſes Ears. | | 

If a Libel be made againſt a private Man, it may 
excite the Libelled, or his Friends, to. Revenge; 
And if againſt a Magiſtrate, it is not only a Breach 
of the Peace, but a Scandal to the Government: 
And although a private Man, or Magiſtrate, be dead 
at the Time of the Libel, yet it is puniſhable, az 
it tends to the Breach of the Peace. Printing or 
Writing may be libellous, though the Scandal is not 
charged in direct Terms, but ironically. 5: or though 
there be only the firſt and laſt Letter of the Name, 
if the Jury, will find it to point at a particular Per- 
ſon. Sending an abuſive Letter to one, without 
publiſhing it, is no Libel ; but if it be any ways 
diſperſed,” it is a Publication of the Libel, The 
Contriver, Procurer, and Publiſher of a Libel, 


| knowing it to be ſuch, are puniſhable,, The Pro- 


curer and Writer of a Libel, are both Contrivers; 
alſo the Procuring another to 22 it, and the 
Publiſher, are both Publiſhers. If one Dictates, an- 


other Writes, and a third Approves; they are all 


Guilty of making the Libel. ren 

| Every one convicted of publiſhing a Libel, ought 
to be eſteemed the Contriver or Procurer. And if 
Bookſellers publiſh or ſell Libels, though they know 
not the Contents, tis ſaid they are puniſhable, If 
one reads 2, Libel, it is, no Publication; but if he 
repeats it, or any Part of it, in the Hearing of o- 
thers, it is a Publication of the Libel; though if 
Part of it be repeated in Mirth, without any mali- 


cious Purpoſe of Defamation, 1t is no Offence, If 


44 > one 


_ 


| a Magiſtrate ; but if it concerns a Magiltrate, he Hob. 253: | 


a Yu] 7 f 24 do EC is 4 1 
| E is a Power given to a Man to do a lawful 
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dne writes a Copy of a Libel, and does not deliver it to 

others, the Writing is no Publication; but if pub- 

liſh d, it may be Evidence that he publiſhed it, un- 

eis after the Writing he deliver it to a Magiſtrate: If 

a Libel is found in a Houſe, the Mafter cannot be 1 Vent. 31. | 

puniſhed for Framing, Printing and Publiſhing it; 5 Rep. 123. 1 

but he may be indicted for having it, and not deli- | 

yering it to a Magiſtrate. a os 1 
When any Man finds a Libel, if it be againſt a 5 Rep. 125. 

private Perſon, he ought to burn it, or deliver it to | 


ſhould delivet it preſently to ſome Magiſtrate, A Li- Hard, 470. 
beller is puniſhable, though the Matter of the Libel 
is true: It is not material whether it be true or falſe, 
if the Proſecution be by Information, or Indictment ; 
but in Action of the Cafe, one may juſtity that it 


15 true: t p 50 >. bg. "fy — 3 
A Libeller, Publiſher of a Libel; and Procuret of 5 Rep. 125; - 

the Publiſhing it, may be puniſhed on Indictment, 3 Inſt. 174. 

by Fine and Impriſonment, Pillory or other Corpo» 3 Cro. 179: 

tal Puniſhment, if the Offence deſerves it. 

, Scandalous Matter in Legal Proceedings, in 

Courſe of Juſtice; Cc. amounts not to a Libel, 


Licences; 


Act, without which he could not do it. 
, Copyhold Tenants ate to haye Licences för the 11ng. bz, Kc. 
leaſing of their Copyholds, if they let them longer 
than for one Vear, which only is warranted by Cu- 
tom; and if ſuch Tenants let their Lands for a 1 
longer Time, without fuch J. icence, it is a Forfeiture _ "I 
of their Eſtates. . A Copyholder for Life hath a Li- poph. 165; A 
cence to make a Leafe for three Years, if he ſo long $ 
live; if he leaſes for three Years without Limitation, 
this is no Forfeiture of the Eſtate; the Law making 
luck a Limitation : But if he be a Copyholder in 
Fee, it may be otherwiſe; for doing more than he 
Was licenced to do. 


nn,, e Az oo nn oo LA PEE _—_ 
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1 Inft. 52. 


Cro. Jac. 103. 


12 H. 7. 25. 
18 E. 4 14 


4 Rep. 119. 
Poph. 151. 


8 Rep. 146. 
1 Mod. 14. 
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If a Lord of a Manor for Life, granteth a Ii. 
cence to a Copyholder to alien and dieth, the Li. 
cence is deſtroyed, and the Power of Ahenation 
ceaſeth. But where a Leſſor licences his Leſſee (who iz 
reſtrained from aliening without Licence) to alien, 
and the Leſſor dies before he Aliens, this is no Coun- 
termand of the Licence: So it 1s alſo if the Leſſa 
grants over his Eſtate. ; ; 

A Licence is a Perſonal Liberty or Authority to 
the Party to whom given, and cannot be transferred 
over: Tho it may be made to a Man or his Aſſigns, 
Cc. It is in Law a Diſpenſation, and ſuſpends : 
Condition. If there be no certain Time in the Li. 
cence ; as if a Perſon licence another to dig Clay in 
his Land, he may countermand it; but if it be un- 
til ſuch a Time, he cannot. 

When any Licence is given to a Man by Law, and 
he abuſes it, he is a Treſpaſſer ab initio. A Licence 
to enjoy Land from ſuch a Time to ſuch a Time, 
tis ſaid will amount to a Leaſe. 

There are Licences to Debtors for Payment of 
Debts ; Licences to let Lands, c. And alſo Licences 
from the King, to alien in Mortmain, to found x 
Church, Erect a Park, Cc. And Licences of Biſhops 
to marry Perſons, &c. 


Ligeance. 


Igeance 1s the true and faithful Obedience of a 
Subject to his Sovereign. 
It is either perpetual, where one is born a Sub- 
ject, or where one hath the Right of a Subject by 
Naturalization, G c. Or Temporary, which 1s Lige- 
ance due by Reaſon of Reſidence in the King's Lo- 
minions. To Subjects born, it is an Incident inſe- 
arable, for as ſoon as born they owe by Birth- 
ight, Ligeance and Obedience to their Soveraign ; 
and it cannot be confined to any Place or Kingdom, 
but followeth the Subject whereſoever he goeth. 
| There are ſeveral Statutes requiring the Oath of 
Allegiance and Supremacy, Cc. to be taken: 15 
| a 
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abſolving Subj 
Treaſon by Statute. 


Limitation, Vide Actions. 
' Libery and Seifin. 


— 


jets from their Allegiance, is High 


LN and Seiſin is a Delivery of Poſſeſſion of 
Lands, Tenements,;or other Corporeal Things 


unto one that bath a 


* 


ight to the ſame; being a 


Ceremony uſed in the Conveyance of Lands and 
Tenements, Cc. where an Eſtate of Freehold paſſeth, 


There are two Kinds of Livery and Seiſin; à Li- 1 Inſt. 48, 49. 
| very in Deed, and a Livery in Law: Livery in Deed, 6 Rep. 26, 


is when the Feoffor taketh the Ring of the Door, 
Turf of the Land, Cc. and delivereth the ſame to 
the Feoffee, in the Name of Seiſin of the Houſe, or 
of the Land contained in the Deed, Livery in Law, 
is when the Feoffor himſelf, being in View of the 
Houſe or Land, 1aith to the Feoffee after Delivery of 


the Deed, J give you yonder Land, to you and pour 1 ſoft; 


Heirs, go enter into the ſame, and take Poſſeſſion of it 
accordingly, &c. Now if the Feoffee enters on the 
Land, in the Life of .the Feoffor, it is a good Feoff- 


ment, and Livery. 


| The Delivery of a Deed of Feoffment upon the 


Land, in the Name of Seifin of all the Land, is a 
good Livery ; but the bare Delivery of a Leed on 
the Land, ſhall not amount to Livery of Seiſin, un- 
les delivered in the Name of Seiſin of the Land, 
Cc. A Man may make a Letter of Attorney to de- 
liver Seiſin by Force of the Deed ; but the Attorney 


muſt exactly puriue his Authority, otherwiſe the ; Rep, 91. 


Livery will not be good A Letter of Attorney may 


be likewiſe made to receive Livery and Sciſin. And 1 Inft. 49, 44; 


the Letter of Attorney to deliver Livery of Seiſim, 
may be contained in the Deed of Fecoffment, &&. 
Though the Death of the Feoffor is a Countermand 

of the | etter of Attorney. 7 
Where a Man makes a Leaſe for Years; Remainder 
to anothet tot Life; in Tail, &. Livery and Seiſin in 
Deed muſt be made to the 2 for Tears; without 
FT which 


1 Taft, 31; 


181. 


Lit. C0. 


1 Inſt. 49. 


48, 72. 
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— » — . — 4 4 


308 


3 Rep. 26. 
Lit. 61. 


Cro. El. 321. 
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which nothing paſſeth to him in Remainder : And 
if the Leſſee entereth before Livery to him, the Li. 
very will be void. Livery of Seiſin may be deli. 
vered to ſome of the Feoffees, where there are eye. 
ral, in the Name of all. And if Lands he in diver, 
Towns, in one County, Livery and Seiſin in ons 
Parcel in one Town, in the Name of the Reſt, is ſuf. 
cient : But if the Lands lie in ſeveral Counties, 
then Livery and Seiſin ought to be in every County, 

Tf the Leſſor makes Livery, the Leſſee being upon 


Daliſ. Rep. the Land contradicting it, it is void, A Leſſor enfeofl 


94 


2 Rep. 31, 32. Houſe, Ce. 


1 Inſt. 49. 


a Stranger, and comes to make Livery, the Leſſer; 
Wife being in the Houſe; the Leſſor enters and by 
Force turns her into the Backſide, and then he maky 
Livery in the Houſe, in the Name of all the Land 
let; now the Woman remaining all the While upon 
the Land, and contradicting the Livery, the Livery 
was void. But if ſhe had voluntarily gone out of 


the Houſe, upon Part of the Land; or the Leſſot 
had turned her into the Street, ſo that ſhe had nd 


_ upon any Part of the Land, it had ben 


: No Perſon ought to be in the Houſe, or upon 
the Land, when Livery is made, but the Feoffor, and 
Feoffee ; all others are to be removed from it. And 
after _—— Seiſin, the Feoffee enters into the 

ſt alone, and ſhuts the Door; and 
then opens it, and lets in others. When a Houl: 
and Land are entirely demiſed, the Houle is tix 
Principal, and there the Livery mult be made, na 
on the Land. 

Where a Houſe or Lands belong to an Office, by 
Grant of the Office, the Houſe or Land paſſeth, 
without Livery, In Leaſe and Releaſe, Bargain and 
Sale by Deed inrolled, Cc. a Freehold paſtes with- 
out Livery ; And ſo in a Feoffment to Uſes, by 
Force of the Statute of Uſes. 
Ona Gift or Sale of Goods, the r of 6 d 
or a Silver Spoon, Cc. is a good Seiſin of the whole 


£ 
mY 
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Chancery, to examine whether Lunatick, or not : 
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Lunaticks. 


1898 is a Perſon who is ſometimes of good 
and ſound Memory, and ſometimes not. And 
he is Non Compos Mentis ſo long as he hath not 
his Underſtanding. 3 

Every Deed made by one Non Compos, is void- Lit. 403, 
able. Though a Lunatick himſelf making a Pur- 406, 
chaſe, and recovering his Memory, cannot wave it: 
He may agree to it, and if he doth, his Heir cannot 
after diſagree to it. In other Caſes, his Acts may be 4 Rep. 126. 
avoided by his Heir; except he levy a Fine of Re- 
cord, Cc. As a Lunatick, without Memory, un- 1 Inſt. 247). 
derſtands not what he does, he cannot lawfully pro- 
miſe, or contract for any Thing: And in Criminal 
Caſes, his Acts ſhall not be imputed to him; un- 
leſs he kill, or offer to kill the King, when he ſhall 
be guilty of Treaſon. : 

Lunatick muſt ſue in his own Name; but if 1 Infl. 135, 

an Action be brought againſt a Lunatick, under 4 Rep. 124. 
Age, he ſhall appear by Guardian, and by an At- 
_ if of full Age, The King hath the Guar- 
dianſhip of the Lands of Lunaticks; but not the 
Cuſtody of their Lands, or Bodies, as he hath of 
Ideots. And the King or other Guardian of a Lu- 
natick, are accountable to him, his Executors, Cc. 

By Statute, the King is to provide that the Lands 
of Lunaticks be ſafely kept without Waſte, and 
they and their Families maintained by the Profits : 
And the Reſidue ſhall be kept for their Uſe, and be 
— to them when they come to their right 

ind. 

There are Commiſſions of Lunacy iſſued out of 


17 E. 2. e. 1c. 


And Inqueſts of their Lands, Gc. 
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| Mathem. 


Aihem ſignifies a corporal Hurt, whereby 

a Man loſeth the Uſe of any Member 
that may be any Defence to him: Ay 
| where a Man's Hand, Foot, Finger, &«, 
are cut off, or broken ; his _e is put out, Skull broke, 
or where one 1s caſtrated, Cc. ; | 

All Maihem by our antient Law was Felony ; but 
no Maihem at Common Law, is puniſhed with 
Death. In former Times, a Perſon found guilty cf 
Maihem, had Judgment to loſe the like Member 
that the Perſon offended loſt by his Means; but 
ſince it hath been puniſhed with Fine and Impriſon- 
ment, and Damages to the Party. For Maihem, In- 
dictment, or an Appeal may be had; Or Action of 
Treſpaſs, at the Plaintiff's Election. And Maihem 
ſhall be under the Inſpection of the Court, to en- 
creaſe Damages if the Court thinks fit, 

By this Statute, to cut out the Tongue, or put 
out the Eyes of any of the King's Subjects, of Ma- 
lice prepenſed, is Felony. And if any on Purpoſe, 
of Malice forethought, and by lying in Wait, ſhall 
cut or diſable the Tongue, put out the Eye, ſlit or 


cut off the Noſe, or cut off or diſable any Limb or 


Member of any Subject, with Intention to maim 
8 disfigure him, it is Felony without Benefit of 
ergy. 

But no Attainder of ſuch Felony, ſhall corrupt the 
Blood ; or forfeit Dower of the Wife, Lands or Goods 
of the Offender, A voluntary Act, the Law judg- 
eth of Malice. . „ 


Yai 
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Mainpztſe. 


| Munk is a friendly Cuſtody of a Perfon 

: arreſted, upon Security given for his Appear- 

* rance, at a Time and Place aſſigned, who might 

© otherwiſe be committed to Priſon, He is ſuppoled 4 Inſt. 179, | 

to go at large, under no Poſſibility of being confined 180. | 

by bis Sureties, as in caſe of Bail, | 

| Mainpriſe is more large than Bail: It may be l 

where one is never arreſted, or in Priſon, but no | 

| Man is bailed but he that is under Arreſt, or in Pri- rms d | 

| ſon; ſo that every Bail is Mainpriſe, but every Main- —_— f | 

| priſe is not Bail. ; , , wm 3 
Mainpernors are Sureties that in caſe the Criminal, | 

Cc. do not appear, they ſhall forfeit their Recog- 


nizances. 


Maintenance. 


Aintenance is where any Man gives or deli- 
; vers to another who 1s Plaintift or Defendant 
in any Action or Suit, any Sum of Money or 
other Thing, to maintain his Plea ; or takes Pains 
for him therein, when he hath nothing to do there- 
with; And it is alſo the Buying, Selling, or obtaining 
| of any pretended Rights, or Titles to Lands, Cc. 

The Law will not ſuffer any Thing in Action, 1 Inſt. 214, 
Entry, Cc. to be granted over; this is to prevent 212. 
Titles being granted to Men of Subſtance, to 
preſs the meaner Sort of People. And Maintenance 1 Inft. 368. 
may be by keeping Poſſeſſion of Lands for others ; | 
upholding of Quarrels or Suits, in the Country, or 
in Court, which no way belongs to a Man ; aſſiſting 
the Party, Cc. But if a Man hath any Intereſt in + Roll. Abr. 
the Thing in Diſpute, though only on Contingency, 115, 116. 
he may lawfully maintain an Action relating to it: 
So by Reaſon of Affinity, or Relation; as between 1 Inſt. 368. 
. Lords and Tenants, Maſters and Servants, Cc. who 
. A 4 may 


| 
| 
| 
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2 Inſt. 564. may aſſiſt each other. And one Neighbour may 89 
with mother to his Counſel : Money may be law. 
fully given to a poor Man, out of Charity, to car. 
15 on his Suit. Attorneys may lay out their Money 
or their Clients to be repaid ; but not at their own 
Expence, on Condition of no Purchaſe no Pay, if 

they carry the Cauſe or loſe it. 0 
5 E 1. 6. 23. None of the King's Officers are to maintain Pleay, 
or Suits, in the King's Courts, under Covenant to 
have Part of the Thing, or Profit therein : And Clerks 
of juſtices, are not to take Part in Quarrels, or 
delay Right, on Pain of treble Damages. None 
1 E. 3. e. 14. hall maintain Quarfels to the Diſturbance of the 
ER Common Law : Or obtain or buy any pretended 
32 H. 8. c. 9. Right or Title to any Land, unlets the Seller hath 
taken the Profits a Year, or been in Poſſeſſion ; on 
Pain of forfeiting the Value. And none ſhall un- 
lawfully maintain any Suit, concerning Lands, Oc, 
or retain any Perſon for Maintenance, under the 
Penalty of 10 J. to be divided between the King 
and Proſecutor. | | 
Leon. 166. A Lefſor having good Right to Land, but not Po 
+ ©” ſeſſion; made a Leaſe of it, and did not ſeal it on 
the Land, adjudged within the Statute. Main- 
taining Suits in the Spiritual Court, is not within 
the Statutes concerning Maintenance.  * | 
By the Common Law, Perſons guilty of Mainte- 
ance, may be proſecuted by ar? ene and fined 
nd 1upritoned ; or by Action of Maintenance, Cc. 


"I 


Yandamus. 


Andamus is a Writ iſſuing of the Court of 
King's Bench, ſent by the King to the Head of 
— Corporation, Ec. requiring them to admit or 
reſtore tome Perſon, into his Place or Office, from 


poo he was 3 out. - 
Rep. 99. t lies to reſtore a Capital Burgeſs of a Corpora- 
} 27% And alſo a Fellow of the College of Phyſi- 


ts 


Lev. 19,23. tion; * 5 | 
2 Ley. 14. dans, Oc. But not for a Fellow of a College, where 
there is a Viſitor ; or to clect a Man into an Office. 


It may b: had to reftore an Attorney, turn d out of 


f 


wy jy pd rs en ee 


Rents, Ad vowſon, Cc. 
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2n inferior Court; for a Steward of a Court, Sc. 1 Keb. 549, 


| but it lies not for a Clerk of a Company, being a 558. 


private Office. Although it lieth not for a Deputy 2 Ley. 18, 19. 

of an Office, Cc. yet it lies for him who hath Power Mod. Ca. 18. 

to make ſuch Deputy. 1 Ley. 306. 
In the Mandamus the Words are, to reſtore, vel | 


Cauſam — quare, &c. And if a Corporation 11 Rep. 99. 


having Power di:franchiſe a Freeman, and a Writ is 
granted to reſtore him, wel Cauſam ſignificare, and 
they certify a ſufficient, but falſe Cauie ; the Court 
of B. R. cannot reſtore him: but there lies an Action 
for a falſe Return. And if it be found for him, he 
ſhall have a peremptory Mandamms; Or if he be; Mod. 254. 
impriſoned, Cc. he may bring Action of Treſpaſs 
and falſe Impriſonment. A peremptory Mandamus 
is granted after the firſt Writ. | 
There muſt be Judgment upon the Return, before 2 Ley. 228. 
Action brought for a falle Return of a Mandamut. : 
Se this Statute, as to Returns and Pleadings on 
Mandamaus 1. 

Proceedings on Mandamnss may be in Nature 4 
of Action on the Cale, and Damages and Cofts 4 
awarded. | 


9 Ann. c. 20, 


Panozs. 


Miet is an antient Royalty or Lordſhip, (for- 
VI merly called Barony) conſiſting of Demeſnes 
and Services, and of a Court- Baron as incident to 
it. It is compounded of divers Things, as of an Terms ds 
Houſe, Arable Land, Meadow, Paſture, Wood, Ley 434- 


And this ought to be Time out of Mind : At this 
Day a Manor cannot be made, by Reaſon a Court- 
Baron cannot now be made, and without a Court- 
Baron a Manor cannot be. A Manor may contain 1 Inſt. 58, 
one or more Villages or Hamlets; or only great 1068. 
Part of a Village, ©c. And there are Capital Ma- Inſt. 67. 
tors, or Honours, that have other Manors under | 
them, who perform Cuſtoms and Services to the ſu- , Roll. Abr. 
e Lords; which originally belonged to the 52. 23S, 
row, but are now many of them in the Hands of 


Wwhyecte, There may be 1 Manors, 


granted 


ö 0 
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granted by Copy of Court-Roll, and held of other 
Manors; and ſuch cuſtomary Lords, may keep 
Courts, grant Copies, Cc. 2 

But there cannot be a Manor in Law, if it wanteth 


| Freehold Tenants; nor can it be a cuſtomary Ma- 
nor, without Copyhold Tenants, If all the Free- 


holds but one eſcheat, or come to the Lord 


as Roll. 121. Purchaſe, the Manor is loſt: So if there are no Sui- 


tors in a Court- Baron, but one; or there be only 
one Copyholder, in a cuſtomary Manor. But a 
Lord of a Manor may ſever the Inheritance of Co- 
pyholds, and ſaich Severance ſhall not deſtroy the 

pyhold Eſtates: The Grantee may hold Courts 


for the cuſtomary Tenants, and accept Surrenders, 


and make Admittances; Though he cannot hold a 
Court-Baron, for want of Freeholders. The Cuſtom 
remains, where Tenements are divided from the reſt 
of the Manor, the Tenants paying their Services; 
and he who hath the Freehold of them, may keep 
a Court of Survey, Cc. | 

Upon the firſt Creation of Manors, the Lords re- 
ſerved to themſelves the Demeſnes ; diſtributed Part 
amongſt their Tenants, and the Reſt remained as 
the Lord's Waſte, | | 


Manſlaughter, 
I oſtzuchter is the unlawful Killing of a Man, 


without any prepenſed Malice; as when two 
meet, and upon ſome ſudden Falling out, the one 
kills the other. It differs from Murder, in that it is 
not done with forcgoing Malice; and from Chance- 
medley, having a preſent Intent to kill. This Crime 
is Felony, but, for the firſt Time, admits of Clergy. 

It muſt be upon a ſudden Quarrel, where 

Party guilty doth not appear to be Maſter of his 
Temper. When two Perſons meet together, and in 
ſtriving for the Wall, one of them kills the other, 
this is Mavflaughter ; And ſo it is if they had upon 
a {udden Occaſion gone into the Fields and fought. 
If iwo fall out on a ſudden and fight, and one 
breaks his Sword, and a Stranger Randing by ow 


nö 
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him another, with which he kills his Ad verſary, it | 
is Manſlaughter in both, If a Man's Friend is af- H. p. c. 56. 
faulted, and he in his Vindication on a ſudden Plow. 101. 
takes up a miſchievous Inſtrument, and kills the 12 Rep. 8). 
Enemy of his Friend, this is Manſlaughter. So it is Kel. 46, 60, 
where a Man in reſcuing another, injuriouſly reſtrain- 136. | 
ed of his Liberty, by pretended Preſs- Maſters, Cc. 
kills any of them. And when a Man is taken in 1 Vent. 158. 
Adultery with another Perſon's Wife, if the Hug- Raym. 212, 
1 kills the Adulterer, it is only Man- | 
ſlaughter. ; 
Ide Killing is to be on an immediate Falling out, or Kel. 130 
on a juſt Provocation. But no Breach of a Man's 131, &c. 
Word, or Treſpaſs, nor Affront by Words, or Ge- 
ſures will be thought a juſt Provocation to excuſe 
the Killing of another: Though if upon 111 Words, Kel. 55, 60. 
as giving the Lie, calling another Son of a Whore, wy 
&c. both Parties ſuddenly fight, and one kill the 
other, this is but Manſlaughter ; being upon a ſud- 
den Heat. And if one upon angry Words, aſſaults Kel, 155 
another, by pulling him by the Noſe, and he that 
is aNaulted, draws his Sword, and immediately kills 
the other, this is only Manſlaughter ; the Peace 
being firſt broke by the Perſon kill d. If two Ma- 3 Inſt, 56, 
ſters of Defence play at Handſword, and one wounds 160. 
the other of which he dies, it 1s but Manſlaughter, | 
And when two play at Foils, and one kills the other, H. P. C. 3 2, 
it is Manſlaughter only. 57+ 

Theſe laſt Cafes, are without an ill Intent: And p. p. c. 32 
any unlawful Act without an ill Intent, is Man- 44, 44. 
ſlaughter ; and with an ill Intent, Murder. If one 
throw a Stone over a Wall in a Place where People 
often reſort, or at another in Play, and kill a Per- 
ſon, if done without an evil Intention, it is Man- 3 Inſt. 5). 
flaughter ; if with evil Iatention to hurt, Murder. | 
And if a Man ſhoot off a Gun in a City, or pub- , 10g, 56. 
lick Highway, which muſt endanger the Life of FF 
ſome Perſon, and one is killed, it is Manſlaughter. 
A Man ſhoots at the Tame Fowl of another, 
which is an unlawful Act, and kills a Stander by 
it is Murder: If he be ſhooting at Wild Fowl, 
Hare, Cc. and not qualified to keep a Gun or 
to kill Game, it is Mauſlaughter: And U 


Kel. 27. 
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he is qualified to keep a Gun, only Chances 
medley. ; 
In Manſlaughter; when it appears that one hath 


killed another, it ſhall be intended that he did 


1 Jac. 1.c. 8. 


3 Lev. 255, 


266. 


3 Lev. 266, 


H. P. C. 58, 
266. 


it maliciouſly; unleſs he can prove the contrary, 
that he did it upon juſt Provocation, Oc. And 
there is a Manſlaughter puniſhable as Murder, 
by Statute, By the 1 Fac. 1. If any one thruſts 
or ſtabs another, not having a Weapon drawn, 
or then ſtriking firſt, ſo that he dies within fix 
Months, although it were not of Malice or Fore- 
thought, it is excluded Benefit of Clergy. But 
this doth not extend to Perſons ſtabbing others ſe De- 
fendendo, or by Misfortune, with no Intent te com- 
mit Manſlaughter. 


Quarrel, is within the Statute. Alſo Drawing out 
a Piſtol, and Levying at the Party killing; or 
Throwing a Pot, Bottle, &c. at him, are within the 
Equity of the Words, having a Weapon drawn, 
The Statute relates to the Party only that actu- 
ally gave the Stroke, or ſtabbd the other; and 
not to thoſe that were aiding, or abetting. The 
Perſon ſtabbing muſt be ſpecially indicted on the 
Statute, to -be ouſted of Clergy : And notwith- 
ſtanding, the Jury may find Manſlaughter genes 
rally. : 

Manſlaughter being committed on a ſudden Oc- 
Fe there can be no Acceſſaries before the 
a 4 


Vide Chancemedlep. 


Markets, 


And a Weapon drawn at any Time during the 


A DKkSou5 mans aa frat Tc. cc. _ Ps © x. 
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Markets. 


MAE is a Liberty granted to a Town, for ſet- 
ting up and opening Shops, &c. for Buying 
and Selling ; and the more commodious Proviſion of 
ſuch Things as the Subject wanteth. And it is uſual- 
ly kept once, or twice, a Week. | 
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Fairs and Markets are held by Grant, or Preſcrip- 1 Inſt. 226, 


tion : And where the King grants to any one a Mar- 221, 287. 


Ket or Fair, he ſhall have as incident to it a Coutt 
of Pie-powder, Cc. And every one that hath a 
Market, ought to have Pilloty, and Tumbrel, to 
puniſh Offenders. The Fair or Market is taken for 
the Place where kept: And if one hath a Market 


by Charter or Preſcription ; and another obtains a 1 Inſt. 406; 
Market near it to the Nuſance of the former, the 1 Rep. 49. 


Owner of the former may avoid it. 
There is a Toll paid for Things ſold, and Stand- 


ings in Markets; All Contracts for any Thing 2 Inſt. 213. 


there, ſhall be binding; and Sales alter the Property, 5 R 


if made as follows: The Sale is to be in à Place 
that is open, ſo that any one that paſſeth by may 
ſee it; and be in à proper Place for ſuch Goods; 
it muſt be a Sale for valuable Conſideration; the 
Buyer is not to know that the Seller hath a wrong- 
ful Poſſeſſion; the Sale not to be fraudulently be- 
twixt two, to bar another; there is to be a Sale and 
a Contract, by Perſons able to contract; Toll muſt 
be paid where required, by Statute; the Sale not 
be in the Night, but between Sun and Sun, Cc. A 
Sale thus made, ſhall bind the Parties, and thoſe that 
have Right; Infants, Feme Coverts, Men beyond 
Sea, Cc. But not the King: And if a Sale be made 

an Infant, or Feme Covert, known to be ſuch, 
(except for Things as ſhe uſually trades for, by her 


Husband's Conſent) it bindeth not. 


ep. 83. 


Sale upon a Sunday, though in a Fair or Market, 5 Rep. 83. 


will not alter the Property. In London every Day of 


the Week, except Sunday, is a Market-Overt ; And 
Sales in Shops there, for valuable Conſideration, are 
— and binding : But if the Sale be in a Ware- 
e, and not publickly in the Shop, the Property 

1 1 18 


Moor 300. 
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is not altered. In the Country Things are to be 
ſold in the uſual Place appointed for the Sale. 

2 & 3 p. & Theſe Statutes relate to Sale of Horſes, Cc. in 

M. 5. Markets, being ſtolen, to ſecure the Property to the 

31 El. c. 12. Ownets. ide the Statutes, | 


$7 


Marriage. 


| MW is a Jawful Conjunction bf Man and 
Woman, in a conſtant Society of living toge- 
ther. And mutual Conſent tis ſaid makes the Mat- 
riage, before Conſummation. | | 
1 Inſt. 24- All Perſons of the Age of Conſent to marry, 


2 Inſt. 684 wiz, the Man at 14, and the Woman at 12, (not 


prohibited by the Levitical Degrecs, or otherwiſe by 

32 H. 8. 38. God's Law) may lawfully marry. The Son of a Fa 

1 2 ther by another Wife, and Daughter of a Mother 

| by another Husband ; Couſin Germans, Cc. may 

Levit. c. 18, marry with each other. A Man may not marry his 

20, _ - Siſter, or Brother's Wife; An Uncle his Niece, an 

2 Inſt. 683. Aunt her Neptiew, Cc. But if a Man takes his 

| Siſter to Wife, they are Baron and Feme, and the 

1 Roll. 349, Iſſue are not Baſtards, till a Divorce. If Perſons 

357 are married before the Age of Conſent, they may at 

that Age diſagtee and matry again to others, without 

i Inſt. 33. any Divorce: Though if they once give Conſent at 

that Age, they cannot afterwards diſagree; If a 

2 Inft. 182. Man beat the Age of Conſent, and the Woman not; 

2 Inſt. 88. or the Woman be of Age, and the Man not, he or 

& Rep. 22- ſhe may diſagree at the other's Coming of Age to 
| conſent, as well as the other. 

In contracting Matrimony, the Conſent of the 

&wimb. Mind is chicfly regarded: And where a Father ot 

Matrim, Mother promiſe Marriage for their Child; the Si- 

Cont. 69, lence of the Child hearing the ſame, hath been ad- 


210, judged a Conſent. If a Ring be ſolemnly delivered 


Dy a Man, and put on the Woman's fourth Finger; 
it ſhe accepts and wears it, the Parties are preſumed 
to have mutually conſented to Marriage. And if a 

Man ſay to a Woman, I promiſe to marry Thee; and 

if thou art content. to marry me, kiſs me or give 
NUR me thy Hand; if the Woman accordingly kits or 
| give her Hand, Spouſals are contracted, On Promiſe 

of Marriage, in Writing, Damages may be 1 

ed, 
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ed, if either Party reſuſe to marry, And by Mar- 1 Inſt. 357, 
nige with a Woman, the Husband 1s entitled to all 
her Eſtate Real and Perſonal. | 

Upon Marriages, Settlements are uſually had of Accomp, 
the — of the Husband, &c. to the Husband for Conv. 143. 
Life, afterwards to the Wife for her Lite, and to their 


| Hue in Remainder, &c. With Leaſes to Truſtees for 


Terms of Years, to raiſe Daughter's Portions: And 
they are made ſeveral Ways, by Leaſe and Releaſe, 
Fine and Recovery, Covenants to ſtand ſeiſed to 
Uſes, Cc. Theſe Settlements the Law is ever care- 
ful to pteſerve, eſpecially that Part of them which 
relates to the Wife, of which ſhe may not be de- 
veſted but by her own Fine. If a Woman about Toth. 43s 


to marry, to prevent her Husband's Diſpoſal of her 
Land, conveys it to Friends in Truſt, and they with 


the Husband after Marriage make a Sale of it; the 

Court of Chancery will decree the Purchaſor to re- 

convey to her. | a 

A Man before Marriage gives Bond and Judgment Accom. 

to the Wife, to leave her worth 1000 J. at his Conv. 
Death, (in Conſideration of a Marriage-Portion). 

This ſhall be made good out of the Husband's Eſtate, 

and be ſatisfied before any Debts ; except a Judg- 

ment, Cc. be obtained againſt him, with her Con- 


By Statute, to ſteal any Woman, having an E- 3 H. 7. 2. 


ſtate in Lands or Goods, or that is Heir apparent, and 
| marry or defile her, is Felony : And it is the fame 
if the Taking be againſt her Will, though the Mar- 
| riage was with her Will. And taking away any 1 P. & M. 


Woman Child, out of the Cuſtody, and againſt the 
Will of the Father, Guardian, Cc. the Offender 
ſhall ſuffer Fine and Impriſonment. If any Perſons 1 Jac. 1. 
married, do marry any other Perſon, the former 
Husband or Wife being alive, it is Felony : But 
where a Husband or Wife are abſent beyond Sea 7 
Years, one not knowing the other to be living, they, 
are excepted out of the Statute. n 
Parſons, Vicars, Cc. marrying any Perſons with- „ & g wy 
out publiſhing the Banns of Matrimony, or with- * 10 * 
out Licence, ſhall forfeit 100 J. And the Perſons 
married 10 J. and Pariſh Clerk 5 J. 


Loy- 
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Loyalty or Lawfulneſs of Matriage, is always to 
be try d by the Biſhop's Cettificate. r, 


Vide Baron and Feme. 


Matchallea. 


Ctompt. jur. 72 2 is a Court of Record, of the Mat- 


102. 


2 Inſt. 548. 


| of the King's Houſe ; it was ordained to 
hear and determine Suits between thoſe of the King's 
Houſhold; and others within the Verge; or within 
12 Miles of the King's Reſidence. This Court of 
Marſhalſea for the King's Houſhold, is held in South. 


4 Inſt. 130. »ark, and hath a Priſon called the Matſbalſea Pri- 


Kitch. 199. 


28 E. 1. 3. 


ſon belonging to it: But there is a Kings Mar. 
ſhalſea, held in the King's Bench. The Juriſdiction 
of this Court, extends only to Actions of Debt, 
Covenant and Treſpaſs; and in Debt and Covenant, 
both Parties are to be of the King's Houſhold ; In 


10 Rep. 74. Treſpaſs, it is ſufficient that one of them is luch. 


And the Judges of this Court, are the Steward of 
the Court, and Marſhal of the Houſhold. 
King Charles the firſt, by Letters Patent, erected 2 
Court of the Palace, the Eiberty whereof extends 
12 Miles round Mhitehall ; and which hath Power 
to bold Pleas of all manner of Pcrionat Actions. 


Marims. 


A ff Axims are one of the great Foundations of 
the Law : They are Principles and Authori- 
ties not to be impeached, and ought perpetually. to 
be obſeryed. For Example, it is a Maxim, That 
Lands ' ſhall deſcend from the Father to the Son: 
That if a Man have Iſſue two Sons by divers Ven- 
ters, and _ one purchaſe Lands and dies, the othet 


all never be his Htir, Sec, 


Fhete 
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There are a great many Maxims diſperſed in our 
Books, and they are Part of the general Cuſtoms 
or Common Law of the Land : Being holden for 
Law, and all other Caſes that may be applied to 
them, ſhall be taken for granted. It is eſteemed 
dangerous to alter any of theſe Maxims or Grounds 
of Law; which are of the ſame Strength as Acts of 
Parliament, when once the Judges have determined 
what is a Maxim. = 

The Judges are to determine them ; and this doth 
not belong to a Jury. 


Medietas Lingue, Sce Jury, Aliens. 
Melne. 


Eſne is where the Owner of Lands or Tene— 

ments, holds of one by certain Services, and 
he holds them of another by the like or other Ser- 
vices; then he of whom the Land is immediately 
held, is called Meſne, and he of whom the Meſne 
holds the Lands is called Chief Lord, or Lord Para- 
mount. 

And if the Superior Lord diſtrains the Tenant for 
the Service of the Meſne, the Tenant ſhall bring his 
Writ againſt the Meſne; and it he acquit not the 
Tenant, the Meſne ſhall loſe the Service of his Je- 
nant, and be forejudged of his Seigmory ; and then 


the Tenant will become immediate Tenant to the 
Chief Lord, 


Y Meſſu⸗ 
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1 Inſt. 11, 
4 Rep. Pref, 
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Meſſuage, &c. 
OY ſignifies a Dwelling Houſe ; but in our 


Law, contains more than the very Place of 
Habitation. For a Meſſuage ſhall be ſaid to be all 
the Manſion-Place, and the — is taken 25 
— of bor — e. _ by 155 — a Ne 

171. ſuage, (hall paſs the Curtilag rden, Orchard, 
_ - uy Dove-houſe, Mill, Cottage, Toft, Cc. as Parcel 0 8 
c. 28. and belonging to it. he 
M0 By the Grant of a Meſſuage cum pertinentiis, the i © 
2 Lill. 197. Stables, Out-houſes, Gardens, Cc. paſs. But on: Will (; 
Meſſuage cannot be Appurtenant to another; And Wil x, 
Lands do not paſs properly as Appurtenant to a Meſ. Ge 
ſuage. Though it a Leaſe be made of a Meſſuag: Wi th 
with the Lands therewith uſed, or uſually letten, ; 
the Lands will paſs with it by thoſe Words. the 
x Inſt. 6, 19, „ The Word Tenement, comprehends not only: Wi 10 
* ?* Houſe, but all corporeal Inheritances holden of an- WM „ 


"_ other, or ifluing out of ſuch Inheritances, as Rent, ll gt 
Commons, Cc. But it is not a Word ſo certain a 
Meſſuage. ; keit 

6 Rep. 64. Curtilage is the Yard, Field, or Piece of Ground, Ml bro 
lying near and adjoining to the Meſſuage. Ca 

for 

anc 

Mile. \ 
kne 


IS E is a Word or Term in the Law, ſignifying Ml tte 
Expences, and it is ſo commonly uſed, in th: WM tem 
Entries of Judgments, in perſonal Actions; as when *<<c 
the Plaintiff recovers, that Recuperer damna ſua toil Ft! 
ſuch a Value, and ” Miſis & Cuſtagiis, for Colts il Ce. 
and Charges, ſo much, &c. Cot 
| This Word hath alſo another Acceptation in the lng 
| Uſe made of it by Law; which is where it is taken F 
| for the Iſſue to be tried, on Grand Aſſiſe, &c. And = 
Litt. Sect. ſo — 3 oo — it to ſignify, that 1 1 
478, 482. joining of the Miſe »pon the meer Right, is puiting u! 

2 Iſſue who hath the beſt Right. a 
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Milpꝛiſion. 


Iſpriſion is where a Man knoweth of Treaſoti 

M or Felony, and conceals the ſame: And in a 
larger Senſe, it is many great Offences, which are 
neither Treaſon, nor Felony, but very near them. 

When one knowsthat another hath committed Trea- 
ſon, and doth not reveal it to the King, or his Privy 
Council, or ſome Magiſtrate, that the Offender ma * 
de ſecured, Cc. it is High Treaſon, by the ancient 3 Inſt. 138, 
Common Law : But there muſt now be an Aſſent to 148. 
ſome outward AR, to make it Treaſon. One having H. P. C 127. 
Notice of a Meeting of Conſpirators, againſt the 
Government, goes into their Company, and hears 
their treaſonable Conſultation, and conceals it, this 
is Treaſon: But where one is told in general, that 
there will be a Riſing or Rebellion, and doth 
not know the Perſons concerned in it, or Place 
whete, Sc. this uncertain Knowledge may be con- 
caled, and it ſhall not be Treaſon or Miſpriſion. 

There is a Miſpriſion of Treaſon, as to Counter- Terms de 
kiting the Gteat Seal; uttering counterfeit Money, Ley. 
brought from another Kingdom, Cc. And in all 
Caſes of Milpriſioh of Treaſon, the Offender ſhall 
forfeit his Goods, the Profits of his Lands for Life, 
and be impriſoned during Lite, | 

Miſpriſion of Felony, is not only where a Man 
knowsof Felony committed, and concealeth or procures 
the Concealment thereot : But where Perſons con- 3 Inſt. 139, 
temn the Prerogative, by refuſing to aſſiſt the King 149, 144 
according to Law; ſpeaking or writing againſt his 
Perſon; receiving a Penſion from a foreign Prince, 
Cc. And Contempts againſt the King's Palace, or H. P. C. 131: 
Courts of Juſtice, Cc. Theſe are Milptiſions, of a 
larger Senſe, under Felony. | | 

For Miſpriſion of Felony, the Offendet ſhall be Staundf. 1, x, 
uniſhed by Fine and Impriſonment, and remain in e. 39. 
Prilon till bis Fine is paid. In Treaſon, or Felony, 
s included Miſpriſion; and the King may cauſe the 
Offender to be indicted for that only, 


Y 3 Every 


3 Inft. 139. 
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2 Inſt. 659. 


2 Inft. 657. 


13 Rep. 152. 
Hob. 40, 41- 


Dany. Abr. 
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Every great Miſdemeanor, which hath no certain 
Name appointed by the Law, 1s ſometimes called 
Miſpriſion. 


Modus. 


Ae Decimandi, is when Lands, or ſome annuz] 
Sum, or Rate, hath been given (Time out d 
Mind) to a Parſon in full Satisfaction of all Tithe, 
in Kind, in ſuch a Place. | 

A Modus ought to be for the Benefit and Advan- 
tage of the Parſon; And may be paid 1n Cities and 
Towns, as in London, Cc. for Houſes in Lieu of the 
Tithe of the Land, upon which the Houſes are built, 
And there may be a Modus for perſonal Tithes, A 
Modus is ſuppoſed to be of the full Value of the 
Tithes, at the Time of the original Compoſition; 
And if it does not after come up to the full Value, 
it ſhall be intended that the Tithes are improved, or 
that Money is become of leſs Value than at the Time 
of the Modus. 

But a Modus made on good Conſideration, may 
be diſcharged ; and Tithes then be paid in Kind : As 
where Land, is converted to other Uſes; Hay 
_— bp — Ce. A _ the Thing is al. 
tered or deſtro as if a Fulling Mill, 1s made 
« Corn Mill, G2. n 

A Parſon may ſue in the Spiritual Court for a 
Modus, or a Rate-Tithe ; but if the Modus be deni- 
ed, it is to be tried in the Common Law Courts. 


Money. Vide Coin. 
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Monopoltes. 


Onopoly 1s an Allowance of the King, by 
M Grant or Commiſſion, to any Perſon or Per- 
ſons for the ſole Buying, Selling, Making, or Uſing of 
any Thing, whereby any other Ferſon or Perſons 
are reſtrained of the Freedom that they had before, 
or hindered 1n their Trade. All Matters of this Na- 
ture ought to be tried by the Common Law ; and 
not at the Council-Table, &c. And the Procuring or 
making Uſe of any unlawful Monopoly, is puniſh- 
able by Fine and Impriſonment, at Common Law. 


A By-law which makes a Monopoly, is void; And for. 


a Preſcription of ſuch a Nature, is againſt Law. 

By Statute, all Monopolies, and Commiſſions for 
the ſole Buying, Selling, and Making of Goods and 
ManufaCtures, are declared void; and Perſons grie- 
red by putting them in Uſe, ſhall recover treble Da- 
mages, Cc. But this doth not extend to Inventors of 
new Manufactures, who have Patents or Grants for 
Terms of Years; nor to any Grant to Corporations 
or Companies of Trade; Grants or Privileges for 
Printing; making Gun-Powder, C 


Moztdanceſtoz. See Aſſize of Moztdan⸗ 
ceito!, 
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3 Inſt. 187, 
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Moztgage. 


Moms is defined to be a Pawn of Lands or 
Tenements, for Money borrowed; to be the 
Creditors for ever, if the Money be not paid at the 
Time agreed. But on the Mortgagor's paying the 
Intereſt of the Money, Mortgages are continued 3 
long Time, without difturbing the Poſſeſſion ot 
Parties. | | 
Mortgages are commonly made by Leaſe for a long 
Term of Years, Leaſe and Releaſe, Aſſignment, Ce. 
And therein is contained a Proviſo, that if the 
Money be paid at the Day, the Deed to be void. 
Till Failure in Payment, the Mortgagor holds the 
Lands; and if Failure be made, od an Entry 
is made by the Mortgagee, yet the Mortgagor hath 
an Equity of Redemption, and may call the Mon- 
gagee to Account; And a Covenant to reſtrain 
Equity of Redemption, is not regarded in Chancery, 
But the Mortgagee may bar the Equity of Redemp- 
tion; and oblige the Mortgagor to pay what is due, 


or be forecloſed ; which the Court of Chancery will 


2 Lill. 203. 


Mich. z3 Car. 
B. R. 


order, in convenient Time. 
The Intereſt in Lands mortgaged is, in Law, in 
the Mortgagee, before Forfeiture; he hath purchaſed 
the Lands as it were upon a valuable Conſideration, 
as the Law will intend; and though the Mortgagor 
may redeem, yet it is not certainly known whether 
he will or no: And if he do not redeem the Eſtate 
is abſolute in the Mortgagee. But till ſubj tO all 


. equitable Right of Redemption, by the Mortgagor. 


1 Inſt, 206. 


A Mortgagee is eſteemed in Poſſeſſion, on executing 
the Mortgage; and if the Mortgage- Money be na 
paid, whereby the Land is forfeited, he may bring 
Eje&ment, without actual Entry : Contra, where 
Condition is to be defeated. 

A Mortgagor's Heir, being intereſted in the Con- 
dition, may pay the Money and fave the Forfeiture; 
and ſo may the Executors, or Adminiſtrators : Put 
if no Time be limited for Payment of the Money, 
and the Mortgagor having Time during Life to pay 
it, do not do it; nis Heirs, Exccutors, Cc. ſhall * 
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without diſcovering the firſt Mortgage, they ſhall 
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be received to pay the Money after his Death, Exe- 1 Inft. 210. 
cutors are to have —_— on Mortgages, where 
a Mortgagee in Fee dies before the Day of Payment, 
except the Heir be particulary named ; (as the Execu- 
tors do more repreſent the Teſtator than the Heir) 
And where the Heir is named, if the Day be paſt, 2 Ventr. 348. 
tis as much as if no Perſon had been expreſſed; and 
then the Law appoints it to the Executor. If Heirs, 
and Executors, are named, it may be paid to either, 
Mortgages have been looked upon as Part of the Chane. Rep. 
perſonal Eſtate ; unleſs a Mortgagee in Fee other- 286. 
wiſe declare the fame. And perſonal Eſtate of a 
Mortgagor ſhall, in Favour of the Heir, be applied 
to diſcharge the Mortgage; if there be perſonal A.- Salk. 450. 
ſets, to pay all Legacies. | 
It is allowed in Equity, that where Lands are 2 yentr. 338. 
thrice mortgaged, the third Mortgagee may buy in 
the firſt Incumbrance, to protect his own Mortgage; 
And he ſhall hold againſt the ſecond Mortgagee, un- 
leſs ſuch ſecond 1 4 ſatisfy him the Money he 
paid the firſt, and alſo his own, which he lent on the - 
lalt Mortgage, So a Purchaſor, coming in upon a 
valuable Conſideration, purchaſing a precedent In- 
cumbrance, ſhall protect his Eſtate againſt any Per- 
ſon that hath a Mortgage ſubſequent. 
But by this Statute, if Perſons having once mort- 4 & W. XX. 
gaged Lands, Mortgage the ſame a ſecond Time, c. 16. 


forfeit their Equity of Redemption, and the ſecond 
Mortgagee may redeem, Cc. 

Mortgages are not relievable in Chancery, after 
twenty Years, where no Demand is made, or Intereſt 
paid ; except there appear particular Circumſtances, 
25. in Caſe of Infants, Feme Coverts, Cc. 
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Moꝛtmain. 


Ortmain is where Lands or Tenements are gi. 
ven to any Houſe of Religion, or Corpora. 


M 


1 Inſt. 2, 304. tion, Eccleſiaſtical or Temporal, A Grant of an 
2 Inſt, 361. Advowlſon in Fee, or an Appropriation of an Ad- 


5 Rep. 56. 
9 Rep. 96. 


9 H. 3 36. 


Ei. 
1. 


18 E. 3. 3. 
7 & SW. 3.37. 


3 Inſt. 75. 
15 R. 2. c. 5. 
28 H. 8. c. 10. 


1 Roll. Abr. 
556. 

1 Rep. 24. 
11 Rep. 70. 


vowſon, is a Mortmain ; but the Grant of an An- 


nuity, that chargeth the Perſon only, or Appropria- 
tion of Tithes, which are merely Spiritual, cannot be 
Mortmain. There are ſeveral Statutes for reſtraining 
Alienations in Mortmain, and to declare them void, 


and the Land forfeited: But with Power for the 
King to grant to any Perſon or Bodies Politick, &. 
Licenſe to alien, and hold in Mortmain; of which 
theſe are the Chief. Vide the Statutes, 

But notwithſtanding theſe Statutes, Eccleſiaſtical 
Perſons (being not of Ability to get Lands by Pur- 
chaſe, Gift, Cc.) procured Lands to be conveyed by 
Feoffment, or in other Manner, to divers Perſons and 
their Heirs, to the Uſe of them and their Succeſſors; 
whereby they took the Profits. But this was barred 
by Statute 15 K. 2. And the 23 H. 8. againſt ſuper- 
ſtitious Uſes. Though this laſt Statute, extends not 
to Corporations that by Cuſtom deviſe Lands in 
Mortmain ; as in London, a Freeman may deviſe all 
his Lands in Mortmain, without Licenſe. 

And any Man at this Day, may give Lands, Tene- 
ments, Cc. to any Perſons and their Heirs, for find- 
ing a Preacher ; Maintenance of a School ; Repara- 
tion of Churches; Relief of the Poor, Cc. or for 


any like charitable Ules, 


Moztt- 


Money; Where Mortuaries are due by Cultom, Spi- 
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Moztuary. 


MR, or Coarſe-Preſents, were given in 
Recompence of perſonal Tithes and Offerings, 


not paid through Negligence or Fraud, in the Life- 
time of the Pariſhioner; as the beſt Horſe, G c. The 


y 2 Inſt. 491. 
are due by Cuſtom, and now ſettled to be paid in 5 


Money, by Statute, 

It hath been held, that anciently the Parſon had a Clergym. 
Right to have the beſt Beaſt for a Mortuary, and that Law414,475. 
he might ſeize it where he could find it. And Selden Selden's Hiſt, 
ſays, That the Ufage formerly was, to bring the Tithes 28). 


| Mortuary along with the Corps, when it came to be 


buried ; And to offer it at the Church as a Satisfac- 


| tion for the ſuppoſed Negligence the Deceaſed had 
| been Guilty of, in paying his Tithes. | 


This Statute limits and appoints Mortuaries in , f. 8. c. 6 


ritual Perſons are not to take more than 3 5.4 d. where 


the Goods of the Deceaſed exceed not 301. Value; 
| nor above 6s. 8 d. when they exceed 30 l. Value, 


but are under 40 l. nor above 103. when the Goods 


are of 40 J. Value, or upwards, 


Muniments. 


Uniments is a Word uſed in the Law, ſignify- 

ing Evidences or Writings, concerning a Man's 
Poſſeſſion or Inheritance, . he is able to de- 
fend the Eſtate and Inheritance which he hath: And Terms de 
the Word Muniment, includes all Manner of Evi- Ley 451. 
dences, Deeds, Charters, Releaſes, Cc. | 


Murder. 
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Murder. 


Urder is a willful Killing a Man, upon Malice 

forethought, either expreſs, or implied; ſo ag 

the Party die in a Year and a Day. And it mer. 

committed in divers Manners; as by Weapon, Poi- 

2 Cruſhing, Bruiſing, Smothering, Strangling, 
c 


3 Inſt. 57. Tis Malice makes the Crime ; and this Malice is ex- 
H. P. C. 47. preſs, when it may be cvidently proved there was for. 
| — il Will, and the Killing is with a ſedate Mind, 
and formed Deſign of doing it; or implied by Law, 
where one kills another ſuddenly, having nothing to 
defend himſelf, as going over a Stile, or the like, 
He that doth a Cruel and voluntary Act, whereby 
Death enſues, doth it of Malice prepenſed, and Fore- 
H. P. C. 49, thought, in the Eſteem of the Law, If a Perſon in 
2 cool Blood, maliciouſly and deliberately beats ano- 
el. 64,127, ther in ſuch a Manner, beyond any apparent Intent 
48 of Chaſtiſement, that he dieth; it is Murder by ex- 
preſs Malice, although he did not Deſign to kill him, 
And where one executes his Revenge, upon a ſudden 
Provocation, in ſuch a cruel Manner, with a dan- 
gerous Weapon, as ſhews a malicious Intention to 
do Miſchief, and Death follows, it is expreſs Ma- 
Kel. 55, 61, lice, from the Nature of the Fact. If one bein 
65, 130. provoked by bare Words, or Geſtures, makes a Pu 
| at a Perſon before his Sword is drawn, and there- 
upon a Fight enſues, wherein he who made the Aſ- 
ſault kills the other; this is Murder: But if he had 
made no Puſh till the other's Sword was drawn, 
twould have been only Manſlaughter in the Perſon 
killing. If one lays Poiſon to kill a certain Perſon, 
and another takes it and dies; or if having Malice to 
another, ſtrikes or ſhoots at him, but miſſeth him 
9 Rep. 81. and kills another Perſon ; theſe are Murder. If a 
ſick Man be laid in the Cold, whereof he dies ; or 
an Infant under Leaves, or Trees, &c. and ſuffered 
to be deſtroyed by Vermin ; or if a Perſon ſtir up a 
Dog accuſtomed to Bite, knowing it to be ſuch, &c. 
thele are a Killing, 
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3 Inſt. 51. 
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If one reſolves ta kill the next Man he meets, and Kol. 2). 
does kill him, it is Murder, though he kuew him 
not; here Malice is implied againſt Mankind. Where plowd. 474. 
two Perſons Fight after a former Quarrel, it ſhall be 
preſumed to be out of Malice: And if two Men fall 
out in the Morning, and meet and fight in the Aſter- 
noon, if one of them is killed, this is Murder; 
their after Meeting is of Malice. If a Man upon a H. P. C. 48. 
Quarrel with another tells him that he will not 
ſtrike firſt, but will give ſuch other a Pot of Ale to 
ſtrike him, and thereupon the other ſtrikes him, and 
he kills the other, he is Guilty of Murder; this 
being only a Cover to his malicious Intention. 
By poiſoning, and where one killeth another with- 3 Inſt. 51, 52. 
out Provocation, Malice is implied; as where a 9 Rep. 65. 
Conſtable, or Watchman, is killed doing his Duty, Kel. 60, 128, 
or any other that comes in Aid of the King's Officer ; 139, &c. 
a Bailiff is killed, in executing a lawful Warrant, H. P. C 45. 
Sc. But if the Bailiff doth that which is unwarrant- 2 Cro. 279- 
able, (as if he break open a Houſe to Arreſt in 3 Cro. 183. 
Civil Caſes) and is ſlain, Malice ſhall not be im- 
plied : And where a” Bailiff hath no Authority, it 
is no Murder to kill him. There are other Caſes 
wherein Malice 1s implied ; when a Priſoner dies 
by Dureſs of the Gaoler ; If one is executed, con- 
trary to the Direction of the Law; or a Perſon 
ſentenced to be whipped, is whipped with that Ri- 
gour that he dieth of it. 

If one Aſſaults another to Rob him, and by his 3 Inſt. 52. 
Reſiſtance kills him; this implies Malice. If two Dalt. 344. 


or more come together to do an unlawful Act, as 


to beat a Perſon, rob a Park, &c. and one of them 3 Inſt. 56. 
kills a Man; this is Murder in all that are preſent, Dalt. 343. 
aiding and aſſiſting, or that were ready to Aid and H. P. C. 31, 
Aſſt: All will be ſaid ta intend the Murder; and 47. 
ſuch Perſons adjudged to be preſent that are 1n the Kel. 87,116, 
ſame Houſe, tho' in another Room; or in the ſame 127 
Park, though half a Mile off. And fo it is when 
Death happens, where ſeveral Perſons intend only a 
reach of the Peace, if they agree to reſiſt all Oppo- 
ſers. But in Caſes of Wounding, the Death muſt , x,Q 83. 
enſue within a Year, after the Stroke, Wound, Cc. Kel. 26 
And if one dies in that Time, through diforderly ; Rep. 1. 
living, it ſhall be no Excuſe ; the Wounds wall | 
8 
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H. P. C. 55. be judged the principal Cauſe of his Death: But if 
one wounded, die after that Time, the Law will pre- 

| ſume he died a natural Death. 
Cro.Car.544 There is a Killing that is juſtifiable: If a Woman 
kill a Man, attempting to Raviſh her, it is juſtifi. 
2 Inſt. 316. able. Where a perſon attempts to commit Murder, 
| Robbery, or other Felony; a Man or any of his 
3 Inſt. 118. Servants, Cc. may lawfully kill him: And where 
Treſpaſſers in a Park, will not ſurrender, but defend 
themſelves; A Priſoner Aſſaults thoſe that conduct 
him to Gaol; a Felon will not ſuffer himſelf 
to be arreſted, but Endeavours to Eicape ; a Perſon 
Bac. Max, Areſted, reſiſts the Sheriff, Cc. In theſe Caſes, 
ET: Killing is juſtifiable. So when one in Danger of 
drowning, thruſts another from a Plank, Cc. where- 

by he is drowned. 

Excuſable Homicide, Vide Se Defendendo, What 
Words, &c. are a Provocation. Vide Manſlaug her. 
Allo Vide Daelling. 

Murder by Stabbing, See Manſlaughter. 


Naturalization. 


Aturalization is where a Perſon who is an 
Alien born, is made the King's natural 
Subject, by Act of Parliament; whereby 
one is a Subject to all Intents, as much as 


if born ſo, 
1 Inſt. 8, 129. By Naturalization, his Iſſue before the Naturali- 
x Inſt. 129. zation ſhall inherit, if born within the Realm: So 
if the Iſſue of an Engliſhman are born beyond Sea, 
and thoſe Iſſue are naturalized ; they ſhall inherit 
7 Ann. c. 5, their Father's Land. But by Statute, Children of 
all natural-born Subjects, though born out of the 
King's Allegiance, ſhall be adjudged natural-born 
Subjects. 
A Stranger naturalized, by Act of Parliament, 
may have Lands by Deſcent, as Heir at Law, as well 
12 W. 3. 2. as by Purchaſe. But till naturalized or made De- 
| '* _Dizcn, a Stranger is not under the King's Protection, 
6. 3 R 10 
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the Church of England, and take the Oaths. 


| commenced againſt him in Chancery or otherwile, 
| without the King's Licenſe. It may be directed to F N. B. 83. 


| will not depart, or on his Refuſal, to commit him to 
| Priſon: Or be directed to the Party himſelf; and if 3 Inſt. 178 


in Chancery, it is uſual for the Party to give Bond 
to the Maſter of the Rolls, in the Penalty of 1000 . 
or other large Sum, for yielding Obedience to it. 


an incertain Negative Plea, which is not a ſpecial 
| Anſwer to the Action, but includes alſo an Affirma- 


tive. 
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to have the Benefit of the Laws. And when natu- 1 Geo. 4. 
ralized, they are incapable of Offices in the Govern- 
ment, to be of the Privy Council, Members of Par- 


liament, Cc. ; 
Perſons naturaliz'd are to receive the Sacrament of 


Ne Exeat Regnum, 


E exeat Regnum 1s a Writ to reſtrain a Perſon 
from going out of the Kingdom, after a Suit 


the Sheriff, to make the Party find Surety that he 


he goes afterwards, he ſhall be fined. 
f it be granted on Behalf of a Subject, on a Suit 


Negative Pꝛegnant. 


Egative Pregnant, is when an Action is 
brought againſt a Man, and he pleads in Bar 


For Example, one in Reverſion brings a Writ of 2 Lill. 212. | 
Entry in Caſu Proviſo, upon Alienation made by Te- 7 
nant for Life, ſuppoſing he hath aliened in Fee, 

which is a Forfeiture of his Eſtate : And the Tenant ME act 
comes and pleads that he hath not aliencd in Fee; , B. R age 
This is a Negative, wherein is included an Affirma- 
tive; for though he hath not aliened in Fee, yet he 
may have aliened in Tail; which is likewiſc a For- 
feiture of his Ettate, _ 


4 
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Lit. Rep. 64 _ A Breach aſſigned, that a Man was not ſeiſed of 
an Eſtate in Fee; and the Bar that he was ſeiſed, 

notwithſtanding any Act done by him. This was 

adjudged Pregnant, and incertain. 

2 Leon. ca, Here ſee more of Negative Pregnauts, 


248. 
Nili pꝛius. 


N t prins is a Writ where an Iſſue is joined, and 
| an Inqueſt empanelled for Trial of a Cauſe in the 
Country: upon the Returu of the Venire, with the Panel 
of Jurors Names, the Record of Nifi priut is made 
up and ſealed, and there goes forth a Writ of Di. 
frringas, to have the Jurors in Court, Niſi Fuftic Do- 
mini Regis ad Aſſiſas, Cc. ſuch a Day, in ſuch a 
County, Prius venerint, to try the Iflue joined be- 
tween the Parties. | | 
2 Lill. 215. Trials by Ni /i print are for the Eaſe of the Patties, 
Jurors, and Witneſſes, by ſaving them the Charge 
and Trouble of coming to Weſtminſter. No Re- 
cord of Wife prias, for the Trying an Iſſue at the 
Eh Aſſizes, ſhall be ſealed after a Month, next following 
Trin. 16Car. the End of the Term: And this Time is by a late 
. Order of Court made three Weeks, Iſſues joined in 
B. R. and C. B. and in the Exchequer, which were 
formerly only triable at Bar, may be now tried by 
18 El. 12. Niſs pris in Weſtminſter Hal; by the Chief Juſtices 
of each Court, or two other of the Judges, 1n their 
Abſence; where the Sheriff of Middleſex is to give 
his Attendance, and return Juries, Cc. And theſe 
Trials by if prias at Weſtminſter may be in the Term- 
Time, or four Days after each Term. 
Juſtices of Niſi prius, are impowered, by Statute, 
to take Aſliſes, and hear and determine, Ticalon, 
Felony, Cc. 
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k Nolle Pꝛolequi. 


Olle Proſequi is uſed in the Law, where a Plain- 

N tiff in an Action will proceed no further; And 

is ſtronger againſt ſuch Plaintiff than a Nonſuit, 

which is only a Default in Appearance, whereas this 

| is a voluntary Acknowledgment that he hath no 

4 Cauſe of Action. 


A Plaintiff came by his Attorney, hic in Curia & g Rep. 58.50 
4 ſatetur ſe ulterius Molle Proſe o ; upon which Judg- A 
le ment was given, that the fendant eat ſine Die, 
i. and no Amerciament upon the Plaintift; and on Er- 


9 ror brought, it was held Erroneous. The Plaintiff 
1 ought allo to be amerced. Where there are divers Hill. 23 car, 
e Iſſues, or an Iſſue and Demurrer in one Cauſe, join- B. R. 
ed between the Parties, the Plaintiff may enter on 
J the Roll a Wolle Proſequi, that he will not proceed 
ge on one or more of the Iſſues or the Demurrer joined; 
e- and notwithſtanding, proceed to Trial upon the 
he Reſt, Action is brought againſt three Perſons, one 


ng WW of them pleads the general Iſſue, and the other two 
te Specially ; the Plaintiff in the Action demurs to the Hob. Rep. 76 
in ſpecial Plea, and tries the general Iſſue, on which he ic 
re hath a Verdict, and Judgment ; but before Judg-: 
by ment on the Demurrer, he enters a Volle Proſequi as 


0h to the Demurrer : And it was held, that if the Nolle 
ir Proſegui had been entered before the Judgment, it had 
ve diſcharged the whole Action, being in Nature of a 
fe Releaſe in Law to the others: So alſo if Judgment 
n- © had been againſt all the Defendants, and the 
| Plaintiff had entered the Wolle Proſequi for two; 
te, wherein a Diſcharge of one, diſcharges the others. 
ww, MF If a Perſon againſt whom an Information is exhi- 48&5W.&M. 
bited in the Crown-Office, for Treſpaſs, Battery, c. 18. 
Cc. appear and plead to Iſſue, and the Proſecutor do 
not procure a Trial within a Year after Iſſue joined ; 
or if the Informer procure a Wolle Proſequi, &c. to 
be entered, the Defendant ſhall have Coſts ; unleſs the 
Judge certify that therg was reaſonable Cauſe for the 
nformation, | | 


le 


The 
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The King may enter a Wolle Proſequi; but it ſhall 
not ſtop the Proceedings of an Informer. 


Non-claim. See Claim, Fines, 


Mon Compos Mentis. 


NO Compos Mentit, is where a Perſon is not of 

| ſound Memory or Underſtanding, 

1 Inſt. 264, There are four Sorts of Non compos mentis. 1, 

247. An Ideot, or natural Fool, who is of unſound 
Mind and Memory from his Nativity. 2. A Mad. 
man, or one who was of Sane Memory, but hath 

4 Rep. 124. loſt it by Accident, or Misfortune. 3. A Lunatick, 
that is ſometimes of Sane Memory, and ſometime; 
not ſo. 4. A Drunkard, that deprives himſelf d 
his Memory and Underſtanding for a Time. But this 
laſt Kind of Non compos ſhall give no Privilege a 
Benefit, as to Acts done. 

4 Rep. 126. A Deed of Feoffment, Grant. G c. made by a Per. 
ſon of Non ſane Memory, is voidable, though not by 
himſelf: His Heir may ſhew the Diſability of his 
Anceſtor, and avoid his Grant; And Executors and 
Adminiſtrators may do the ſame, by ſhewing the In- 

Moor ca. firmity of the Teſtator, or Inteſtate. Sane Me. 

1051. mory for the Making of a Will, is where the Teſta 
tor hath Judgment to diſcern, and is of perfect Me. 
mory ; or the Will ſhall be void. 

Cro. El. 398. It is no good Plea, for a Man to ſay that he was of 
Non jane Memory at the Time of making a Bond: 
If it were, many Perſons would plead Madneſs, to 

4 Rep. 127. avoid their own Obligations. But where a Man & 
Sane Memory, becomes Von Compos, and afterwards 
aliens his Lands, or Goods; If he be found Nos 
compos, and that he had then aliened, Cc. the King 
may protect him, and take the Profits of his Lands, 

to maintain him and his Family. 

3 Rep. 124. A Man Non compos mentis, ſhall not loſe his Life 

3 Inft.4,6,54- for Felony, or Murder; but for Treaſon he may. 
— Non compos, cannot be Guilty of the Murder ot 
another. 


Vide Lunaticks, Ideots. 


Hon- 


A 


hall 


comes nonſuited, which being recorded, the Defen- 
dant recovers his Coſts againſt him. 

On a Trial, when the Jury comes to deliver in 
(their Verdict, and the Plaintiff is called upon to Hill. 21 Gur; 


Caſe, he which makes Default, ſhall be ſummoned 
land ſevered : But generally in perſonal Actions, the |, Inſt. 138 
Nonſuit of one Plaintiff, is the Nonſuit of the o- , 


Robbery, Cc. after Appearance, is peremptory. 


Nonſuit, Cc. of the Plaintiff, where the Plaintiff 
would have had Coſts, if Judgment had been for 
him. And on Appearance entered, if the Plaintiff 13 Car. a. c. 3 
doth not deliver a Declaration againſt the Defendant, 
in perſonal Actions, before the next Term follow- 
ing; a Nonſuit may be had againſt the Plaintiff, 


Action again, and proceed upon a new Declaration, 
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Nonduit. 


| N Onſuit is where a Man brings an Action, and 
. doth not _ and proſecute it with effect, or 
upon Trial refuſeth to ſtand a Verdict; then he be- 


2 Lill. 221. 


thear it; if he do not appear after thrice called, by B. R. 
the Cryer of the Court, he is nonſuited, and the 
Nonſuit is to be recorded by the Secondary, at the 
Prayer of the Defendant's Council. If the Plaintiff 
appears, Or his 1 for him, he cannot be after- 
wards Nonſuit; but the Jury are to bring in their 
Verdict. In Real or Mixed Actions, the Nonſuit 1 Inſt. 139. 
ſof onePlaintiff, is not the Nonſuit of both; In this 


there. A Nonſuit in Appeal of Murder, Rape, * 


By Statute, Colts are given the Defendant in a 4 Jac. 1. c. 3 


and he is to pay Coſts to the Defendant. a 
On a Nonſuit, the Plaintift may commence his 


See Declaration, &c. 
Alliſe of Novel Diſſeifin. Vide Aſlile, 


L Nude 


— 4 
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Nude Contrads. ha 


UD E Contract, or naked Promiſe, is wh, WW Cl 
a Man Bargains or Sells Goods, Cc. or Pro. Wi H 
miſes to do a Thing, and there is no Recompeng in 
Terms de made or given for the Doing thereof: As if one ſy 8 fo 
Ley 459,460. to another, I {ell you all my Lands, or Goods, by H 
nothing is appointed or agreed upon, what the othe N w. 
ſhall give or pay for them, ſo that there is not on: N 
Thing for another; this is a Nude Contract, ad 
void in Law, for the Non performance whereof N 
Action lies. | pe 
Theſe Contracts are as it were of one Side on, M 
and the Law ſuppoſes ſome Error in making them, m 


Nuſances. 1 


8 is where a Perſon makes any Encroach- be 
| ment upon, or does any Act to the Annoy tn 
2 Iuſt. 456. ance of another. And Nuſances are either publick 
3 Init. 231. or private; publick, where any Thing is erected in 
5 Rep. 101. the Kings Highway, as a Gate, Heclge, Cc. 0 
9 Rep. 54. Ditches are dug therein, Annoyances of River, 
Dany. Abr. Bridges, c. Private, by topping up the Lights d 
173. another's Houſe, or Building of any Thing ſo neat 
that it is Offenſive to him, or the Smell vrhereof 1s 

ungrateful, or Infectious. 
For a common Nuſance, Indictment lies; and for 
a private Nuſance, Action on the Caſe, or Aſliſe d 
Nuſance. But a common Nuſance may be abe ted by 
thoſe Perſons that are prejudiced by it: ana! they 
Cro.Car.184, need not ſtay to protecute, for their Remova.l. lt 
185. bas been adjudged, That every Perſon may reme wen 
Nuſance; and that the Cutting a Gate ſet croſt an 
Highway, is lawful. And it hath been held that the 
Erecting ſuch a Gate, though it might be opened a 
ſhut with Eifc, is a common Nuſance; the Paſlag * 
2 Lill. 244- not being ſo free as before. If a Ship be ſunk ins 
Port or Haven, it is a common Nuſance, if it be 
Roll. Abr dot removed; and the Owner may be indicted for it. 
137. Turning of a Watcr-courſe running to a Man's 
: Houlc ; 
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Houſe ; or if a Perſon be interrupted in a private 
Way, theſe are private Nuſances. If where a Man 
hath a Water running to his Houſe for his neceſſary 


Uſe, a Tanner erects a Lime-Pit near it, fo that the 


hen Corruption of the Pit ſpoils the Water; or it Dye- Cro.Car. 450. 
Pro. WF Houſes are erected, the Filth of which deſtroys Fiſh 2 Roll, Abr. 
peng in a River; or a Tallow-Chandler erects a Furnace 140. 


e y fo near an Inn, that the Stink annoys the Gueſts; 
„bu Hogs are kept in a Hog-ſtie near a Man's Parlour, 
other whereby he loſes the Benefit of it, G c. theſe ate 
t om Nuſances, for which Action lies. | 
an, Though Action of the Caſe lies not for a common; Rep. 33. 
u Nuſance, but Indictment; yet if any particular 1 Inſt. 56. 
| Perſon, hath more Damage by it than others, as if a Cro:Car;446; 
Man and his Horſe, or Servant fall into a Ditch, 
m. made in the Highway, whereby he receives Injury, 
lor loſes the Service of his Servant; for this ſpecial 
Damage, which is not common to others, Action 
my be brought. And where Inhabitants of a Town, 9 Hep. 113. 
have a watering Place for their Cattle, which is Rtop- © 
ach. ped by another; any Inhabitant may have Action of 
noy. the Caſe againſt him. | 
lick The Continuation of a Nuſance, hath been ad- 2 Leon. ca. 
d in judged to amount to a new Nuſance. And where a 129. 
, Nulance is made in an Houſe, Wall, Cc. to the 
vers Prejudice of another, and then the Houle is aliened; | 
ts of Action of the Caſe lies agaiuſt him that levied ii, and 13 E. 1. 24. 
near N alſo againſt the Alienee, for continuing it. 
On Indictment for a common Nuſance, the Party Rep7 3.181. 
may be fined, and impriſoned : And on Action for 1 Roll. 391; 
for a private Nuſance, Damages ſhall be recovered, for 1 Ventr. 2084 
e of the Injury ſuſtained; and Judgment given that the 
1 by Nuſance ſhall be removed. . | 
Gaming- Houſes, Bawdy-Houſes, diſorderly Ale» 
I: Whouſes, Stages for Mountebanks, &c. common Scolds, 
ve a Eres-droppers, Cc. are common Nuſances. 


5 1 Oaths. 
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Oaths. 


N Oath is a Calling God to Witneſs that 
the Teſtimony of a Perſon is true. It is 
uſed in all Law Proceedings, to determine 
8 what is juſt and right. 

3 Inſt. 165. But all Oaths muſt be lawful, allowed by the 
4 Inft. 278. Common Law, or ſome Act of Parliament. And 
2 Roll. Abr. age to be taken and adminiſtred by one that hath 
257. uthority to do it, not before a Perſon acting in a 
private Capacity, or who has only a pretended Au- 
thority ; and as Oaths otherwiſe taken, are Coram nn 
Juice, ſo it is a high Contempt to take them, 
without Warrant of Law, and puniſhable by Fine and 

Impriſonment. | | 
2 Lill. 248. In Law Proceedings, one may have two Oathz 
| given him; one to ſpeak the Truth of ſuch Things 
as the Court ſhall ask him; the other to give Telti- 
Ibid. 247. mony 1n the Cauſe. If Oath be made againſt Oath 
in a Cauſe depending in Court, it is a Non liquet to 
the Court, which Oath is true; and the Court will 
patch. 220 take that Oath to be true, which is to affirm a 
BR ar. Verdict or Judgment. It there be Oath againſt 
Fg Oath, by Plaintift and Defendant, the Oath of the 
* Plaintiff ſhall be believed ; who is forced to fly to 
the Law to obtain his Right, and is ſuppoſed to have 

Wrong done him. 
Cro. Car. 64 Lords ought to be upon Oath, where they are to 
; teſtify between Party and Party: And when they 
Trin. 22 Car, are impleaded in Chancery, they are ſworn. By 
1 B. R. the Common Law, Officers of Juſtice are bound to 
take an Oath, for the due Execution of Juſtice, 
15 W. z. c. 6, By Statutes, all that bear Offices, Cc. are to take 
1 Ann. c. 22, the Oaths to the Government, or be diſabled to 
1 Geo. c. 55. execute their Offices, and forfeit 500 I. Cc. And by a 
9 Geo. late Statute, all Perions whatſoever having Eſtates in 
— Cc. are to take the Oaths, or Regiſter their 
des. | 
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Perſons maintaining that an Oath is unlawful, are 
liable to Forteitures by Statute, And Perſons refu- 
ſing the Oaths, incur Forfeitures, Cc. as popiſh Re- 
culants, Vide Diſability. 


Obligations. 


96 4 is a Deed whereby a Man obliges 
himſelf, under his Hand and Seal, to do and 
rtorm ſome Act. Or according to the Common 
aw, it is 4 Bond containing a Penalty, with Con- 
dition for Payment of Money, or to do or ſuffer 
ſome Thing. | 

An Obligation may be made from one to one, one 10 Rep. 133. 
to two, three or more; Or from two or more, to one 2 Roll. Abr. 
two, three, Cc. And may be good, tho it contains falſe 146, 147. 
Latin, or falſe Engliſh, if the Intent appears; If Fo- 3 Cro. 416. 
hannes is put for 1 Septingintis tor Septuagin= 
tis, Wiginti for Viginti, &c. it is good and certain 
enough: But if one binds himſelf by Obligation in 
9575 entis Libris, or in Qxuinagintis or Sexgintis 
Libris, Fe. Theſe Obligations are void, for want of , Rep. 3. 
Certainty. If an Obligation hath not a Date, or 
hath a falſe or impoſſible Date, if ſealed and delive- 
red, it is a good Obligation from the Delivery. 

And in Caſe it be made beyond Sea, and dated at 

Bourde aux in France, it may be ſued here in England, 1 Inft. 261. 
in what Place the Plaintiff pleaſes ; and be pleaded 2 Roll. 27. 
to be made at Bourdeaux, in Iſlington in the County 

of Middleſex, &c. which is not traverlable, Action | _ 
may be brought in the Admiralty Court, upon a 214. 
foreign Bond; and if the Witneſſes live beyond Sea, 

it may be examined there. — 

If A. binds himſelf to B. in thirty Pounds to be Inſt. 108 
paid to A. whereas it ſhould be to B. The Obliga- 20. . 
tion is good; and the Solvendum void: Alſo the 
Condition may expound to whom a Man is bound 
to pay the Money, And if one binds himſelf to pay 3Lev. 21,137 
twenty Pounds, but does not ſay when it ſhall be 
paid, the Obligation is good, and Money due pre- 

&ntly, If the Condition of an Obligation for Pay- 1 Ing, 256. 
L 3 ment 
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Rep. 22: ment of Money be to make Payment on the thirtieth 
of February, or thirty-firſt of September, there being 

no ſuch Days, the Bond is good; and the Money 

C79. Car. 78, ſhall be paid preſently. A Man becomes bound in 
g May to pay a Sum the twentieth of the next May 
enluing the Date of the Bond; and adjudged that it 

ro. Iac. 645, ſhould be the twentieth of the ſame Month. If one 


677. binds himſelf to pay Money, Cc. and no Time is li- 
3 Inſt. 296, mited, it is to be paid preſently, or in convenient 
208. Time: if the Act is tranſitory, and not tied to any 


certain Place, But if the Act be to be done at a cer- 

tain Place, as to go to Rowe, & c. and the Obligot 

1 Roll, Abr. is to do the ſole Act without Limitation of Time, he 

437 hath Time during Life to perform it: Tho' if the Con- 

6 Rep. 30. currence of the Obligee is requiſite, he may halten it 

Lit. 34% by Requeſt. Where no Place is mentioned for Per- 

formance of the Condition, the Obligor is to find 

out the Obligee wherever he is, if he be in England: 

1 Inſt, 210, But if a Place be mentioned, he need ſeek no further, 

212. If a Place be named, and the Money 1s paid at any 

x Roll. 456. other Place; or if the Money be paid, before the 

3 Leon. 3115 Day, the Condition is performed: Payment before 
the Day, is Payment at the Day. 

9 Rep. 78. If a Condition 1s to pay Money to the Obligee, 

4 Int. 212. and he accepts an Horſe, Cc. in Satisfaction, it 1s 

good: But it the Condition was for Delivery of a 

Horſe, and the Obligee accepts of Money in lieu of 

it, by this the Condition is not performed. And ſa 

5 Rep. 17. it is in all other collateral Conditions. An Obligor 

2 Init. 212. cannot pay a leſs Sum in Satisfaction of a greater Due, 

But where the Obligor is bound by Condition to 

pay 10 l. If at the Day of Payment, the Parties make 

up an Account, whereon the Obligee owes 5 1. to the 

Obligor, which Sum is allowed, and the Reſidue 

4 Toft, 207. paid, this is a good Satisfaction. Payment in French, 

Day. 18. or other current Money, (not being in Farthings) is 

2 good Performance of a Condition. The Obligor, 

Ing 208. Fe. qr his Servant, &c. may tender the Money, to fave the 

Forfeiture of the Bond, and it ſhall be adjudged a good 

Performance, if made to the Perſon of the Obligee, 

though refuted by him, But if the Obligor be after- 

wards ſued, he muſt plead that he is ſtill ready to 


pay it, and tender the Money in Court. 
Where 
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Money, the Obligation is not forfeit, nor can be 
ſued until all the Days are paſt: Vet in ſome Caſes, 
the Obligee may proſecute for the Money due pre- 
ſently, though it be not forteit. And the Bond may 
be made with a ſpecial Exception in the Condition, 
ſo as to be able to ſue the Penalty on the firſt De- 
fault. If ſeveral are bound ſeverally, in an Obliga- 
tion, the Obligee may ſue all the Obligors together, 
or all of them a-part, (but not ſome jointly, and 
not the Reſt) and have ſeveral Judgments and Exe- 
cutions; but he ſhall have Satistaction but once, if it 
be of one only, the Reſt are diſcharged. Ina joint Obli- 
gation, the Obligors are to be ſued together; and in 
caſe one be ſued, he is not obliged to anſwer, ex- 
cept the Reſt are alſo ſued. if an Obligation be 
made to a Man, his Heirs, or Succeſſors, the Execu- 
tors and Adminiſtrators, ſhall have the Benefit of it, 
and not the Heir or Succeſſor ; it being a Chattel. 


All Conditions of Bonds muſt be to do a Thing 


luv ful and poſſible : And when the Matter or Thing 
to be done or not to be done by a Condition, 1s un- 
lawful, or impoſſible ; or the Condition is repug- 
nant, inſenſible, or incertain, the Condition is void, 
and in ſome Caſes the Obligation likewiſe. Where 
the Condition is nonſenſical and void, the Obliga- 
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Where ſeveral Days are limited for Payment of 1 Inſt. 292. 


S Rep. 153. 


Dyer 19,310. 


Dyer 14, 
271, CC. 


10 Rep. 120. 


2 Bulſt. 133. 


tion is become void, and without Condition. If a Dyer 51. 


Thing be poſſible at the Time of making the Obli- 
eation, and afterwards becomes 1mpoſſible by the 
At of God, or of the Law, as if a Man be 
bound to appear next Term, and dies before, Cc. 
The Obligation is faved and diſcharged. It a Con- 
dition of an Obligation conſiſts of two Parts, and 
the one is poſſible to be performed, and the other 


Cro. El. 79s 


not; it is a good Condition, and the performing 


that Part which is pollible, will be a good Perfor- 
mance: But if the Condition be altogether impoſſi- 
ble, it is void. An Obligation may remain ſingle, 
where a Condition is impoſſible, & c. And if Money 
be not paid according to the Condition, the Obliga- 
tion becomes Single, and reſts in Force. 

If three Perſons are bound jointly in an Obligation, 
and the Seal of one is taken away, the Whole is void. 
A Condition not to Trade 11 a particular Place, 1s 

L 4 void ; 


2 Lill. 252. 


2 Lev. 220. 


3 Lev. 242. 
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yoid ; but a Promiſe for it, on good Conſideration; 
2 Leon. ea, may be good: Though if the Reſtraint be general 
259. throughout England, if thete be ſuch Conſidera- 
| tion, 1t will be void. Not only Conditions not to 
28 H. 8. 5. uſe Trades; but not to till, or ſow Lands, Cc. are 
11Rep.55-53- againſt Law and void. And a Condition of a Bond 
1 to do any Act malum in 1 as to kill a Perſon, Oc, 
is void. Bonds made by Infants, Feme Coverts, Cc. 
are not good. Obligations by Dureſs, are void: So 
3. are Obligations, concerning buying aud felling Of- 
6. fices; made to avoid the Debt or Duty of others, by 

C.5- Fraud; obtained by Gaming, Cc. : 

Bonds made by Women, where prevailed upon by 
Flattery, Cc. may be relieved in Chancery, Where 
good Bonds are loſt, on Oath made of it, the Chan- 
cery will give Relief for them. If the Words at the 
End, That then this Obligation io be void, are omitted 
the Condition will be void: But if the Words Or 
elſe ſhall ſtand in Force be omitted, it will not hurt, 


Occupancy, 


OE in our Law, is where Tenant for 
| Term of another's Life dieth, while he for 
IInſt. 41,388. whoſe Life the Leaſe is made is living; now he that 
Os firlt entereth, ſhall hold the Lands as Occupant du- 
ring ſuch other Perſon's Life, ſubject to the Payment 
of the Rent, Ce. 

Yaugh. 190. There can be na Occupant againſt the King; nor 
of any Thing that lieth in Grant, of incorporeal 
Rights and Eſtates, And there can be no Occupan- 
Mod. ca. 66. 3 of a Copyhold Eſtate. A Man cannot be an 
ccupant but of a void Poſſeſſion, or of a Poſſeſſion 
of his own; an Entry or Claim will not do it. 
Vangh. 192. And tis not every Poſſeſſion that will make an Oc- 
cupancy; it mult be ſuch as will maintain Treſpaſs, 
Carter 65. Without farther Entry, Two Things are neceſſary 
Vaugh. 191. to every Occupant of Land; Poſſeſſion of the Land 
= which was void, and without an Owner; and the 

having of the Freehold, to avoid an Abeiance. 


But 
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But this Occupancy now ſeldom happens; Leaſes 
and Grants for Lite, being generally made to the 
Leſſee or Grantee, their Heirs, or Executors, du- 
ring the Life of Ceſtuy que Vie, &c. whereby the 
Lands for the Remainder of the Term deſcends to 
the Heir, Cc. And by Statute, If Leſſee for Term 2gCar, 2.c. 3. 
of another's Life deviſe not the Eſtate, and his Heir N 
becomes ſpecial Occupant, it ſhall be Aſſets in his 
Hands by Diſcent to pay Debts ; or it {hall go 10 
the Executors as Aſſets. | 


Offices and Diicers. 


A N Office is a Function, by Virtue of which a 
Man hath ſome Employment under the King, 
or a common Perſon : And Offices may be granted 
in Fee, Tail, for Life, c. But Offices of Trult, 
cannot be granted for Years, to go to Executors. 

Antient Offices are to be granted in ſuch Manner 4 Inſt. 75, 
as they uſed to be; unleſs any Alteration is made by 7» 146. 
Act of Parliament. And if an Officer is conſtituted 4 Rep. 75» 
by Statute, he hath no greater Authority than the | 
Statute gives him ; he cannot preſcribe as an Officer 
at Common Law may. The King may grant Offices 4 Inſt. 267. 
by Letters Patents; but he cannot by his Letters Pa- 2 Inſt. 533, 
tents erect new Offices with new Fees, or grant new 54% 

Fees to old Offices, If a Man preſcribes to an Of- Cr p 
fice, and the Profits, he ought to ſhew it to be An- Jac.605, 
tiquam Officium. Every Subject is capable of an Of- 

fice by Grant : But if an Office that concerns the 
Adminiſtration, or Execution of Juſtice, be granted 1 Inſt. 3. 
to one not skill d to execute it, the Grant is void. 

And no Man though never ſo skilful, is capable of 

a judicial Office in Reverſion : Tho miniſterial Of- 2 Roll. Abr. 
fices, may be granted in Reverſion. Where an Of- 286. 

fice of Truſt is granted to two for their Lives; by 11 Rep. 4. 
the Death of one, the Grant is become void : But 

if it were & eorum diutius viventis, the Survivor 11 Rep. 3, 4. 
ſhall hold; to whom another may be added. A 

Man having an Office granted him, to hold ſo long Show. Rep. 
as he behaves well, Quam din ſe bene geſſerit, hath 523, 331. 
an Eſtate in it for Life, 


Offices 
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Vaugh. 181. 


9 Rep. 47, 
48. 


1 Lev. 76. 


Lit. 378. 

9 Rep. 50. 
x Inſt. 233. 
2 H. 6. 10. 


5 & 6 E. 6. 
c. 16. 


25 Car. 2. 
1 Ann. c. 8, 
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Offices of Truſt muſt be perſonally executed, un- 
leſs granted to be exerciſed by Deputy; And Offices of 
Peron Truſt, cannot be aſſigned. There is a Dif- 


ference betwixt a Deputy, and an Aſſignee of an Of- 
fice ; An Aſſignee hath an Intereſt in the Office, and 


doth all Things in his own Name, for whom the 
Grantor ſhall not anſwer, except in ſpecial Caſes : 
But tis otherwiſe in caſe of a Deputy. When an 
Officer hath Power to make an Aſſignee, he may 
make Deputies: A judicial Office may be executed 
by Deputy, in ſome Caſes, Publick Officers by Pa- 
tent, cannot be removed at Pleaſure : But private 
Officers by Grant, may be turned out at Pleaſure. 
By Non-uſer, or Miſ-uſer, publick Offices may be 
forfeited. | | 

By Statute, all Officers made by the King's Let- 
ters Patents within his Courts are to be {worn to ap- 
point ſuch Clerks and Miniſters under them as my 
will anſwer for, at their Peril; and ſuch as are ſuf- 
ficient, The Sale of Offices concerning the Admini- 
ſtration of publick Juſtice, the King's Revenue, 
Cuſtoms, &c. are prohibited, on Pain of Forfeiture, 
and Contracts to be void. But the two Chief Ju- 
ſtices, or Juſtices of Aſſiſe, may grant Offices as 
before. All Officers Civil and Military are to 
take the Oaths. And no Office ſhall be void 
on the Death of the King; but continue fix 
Months, Cc. 

An Infant or Minor is not capable of an Of- 
— : even of the Stewardſhip of the Court of a 

anor. 


Vide Deput ies. 
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Ozdeal. 


Rdeal is an ancient Trial in Criminal Cauſes: 
| When the Offender being arraigned pleaded 
not Guilty, he might chuſe whether he would put 
himſelf upon. God and his Country, by Trial of 
12 Men, as they are at this Day, or upon God on- Terms de 
ly; and therefore it was called the Judgment of Ley 462. 
od, preſuming that he would deliver the Inno- 
cent, | | 
This Trial was two Ways, by Fire and Water; 9 Rep. 32. 
If the Offender were a Freeman, he was to go bare- 
footed over nine Plough-Shares, fire-hot, and if he 
eſcaped unhurt, he ſhould be acquitted, and if not 
ſhould be condemned: And if the Offender were of Lamb. 
ſeryile Condition, then he ſhould be try d by plung- 
ing in hot ſcalding Water, Cc. 
But now theſe Trials are aboliſhd ; and all 
Perſons are to be tried by Jury. 


Outlawzp. 


S A. is where a Perſon being called into 

the Law, does (after an Original and three 

Writs returned by the Sheriff, Non eſt Inventus,) 
u 


contemptuouſly refuſe to appear. a | 
In former Times Outlawry was ſo heinous, that Bra, I. 5, 


none was outlawed but for Felony, the Puniſhment 

whereof was Death; And any Man might kill an Out- , ag pl. 3 
law as a Wolf: But this was prohibited by Statute ; 1 Inſt. 128. 
and none but the Sheriff, by lawful Warrant, may 

put any Man outlawed for Felony to Death, on 

Pain to ſuffer the like Puniſhment as if he had kil'd 

any other Perſon. And now Outlawries are be- 

come frequent in Perſonal Actions, 

Perſons outlawed, are deprived of the Benefit of pq lib. 
the Law: And if for Felony, their Lands, Tene- ze 
ments, Goods and Chattels ſhall be forfeited to the 
King; and if ina Civil Cauſe, their Goods and Chat- 
tels. Nothing accrues to the King by an Outlawry 
in Perſonal Actions, but Perception of the —_ 


Lo 


1 Lev. 33. 
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Raym. 1). 
Lit. 197. 


1 Inſt. 122, 


128. 


6 Rep. 53. 


F. N. B. 160. 


Cro. Jac. 425. 
1 Inſt. 1 28. 


2 Inſt. 670. 


Inſtit. Legal. 
76, 77. 


Wood 578, 
579 


The Common Law Common ⸗Placed. 


of Lands, Cc. If after Outlawry in a Perſonal 
Action, and before Seizure, the Party outlawed le- 
vies a Fine, the Conuſee ſhall retain againſt the 
King : But if Seizure be before the Fine levied, the 
King ſhall not be ouſted of his Pernancy, - 

By Outlawry a Man is diſabled to ſue, of which 
all Men may take Advantage by pleading till the 
Outlawry is reverſed ; but an Executor or Admini- 
ſtrator outlawed, is not diſabled to ſue in Right of 
the Teſtator or Inteſtate: And a Mayor and Com- 
monalty may ſue for a Corporation, though a Mayor 
be outlawed. A Woman cannot properly be ſaid to 
be outlawed, becauſe Women are not ſworn to the 
King as Men are, to be ever within the Law ; there- 
fore when they do any Act which amounts to Out- 
lawry in a Man, they are called Waive, as not re- 


garded. An Infant under 12 Years of Age, his 


Age to take the Oath of Allegiance, cannot be out- 
lawed. A Peer cannot be outlawed, in Civil 
Cauſes. 

A Perſon outlawed cannot proſecute in any Court, 
unleſs it be to reverſe his Outlawry. And to reverſe 
it, he may proceed by Motion to inform the Court 
of ſome Fault in the Proceedings; by Writ of Er- 
ror, &c. And it may be reverſed, where the Coun- 
ty-Court Days are miſtaken, in the Proclamations ; 
ſufficient Time 1s not allowed between any of them ; 
the Perſon 1s miſnam'd ; the Sheriff's Name omitted, 
or miſtaken ; by any Error to be found in the Re- 
turn of the Proclamation, or for want of Filing it : 
want of Returns and Miſtakes in the Writs of Ca- 
pias, Alias, &c. And ſo if the Exigent and Pro- 
clamation do not go forth to the proper County 
where the Party dwells ; There be no Warrant of 
— filed for the Plaintift, the ſame Term ſued 
forth, Cc. . 

Where a Perſon would reverſe an Outlawry, he 


mult have an Attorney of Record to undertake an 


Appearance to a new Original ; and 1s to put in 

ſpecial Bail, if the Nebt or Damage amount to 100. 

or abore. And if it be an Outlawry after Judg- 

ment, it cannot be reverſed *till Satisfaction acknow- 

ledged by the Plaintiff on Record; or the Defendant 

hath brought the Money into Court. * 
ä | W 
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lawed in Felony, cannot be bailed, being attainted 2 Inſt. 18). 
in Law; but they may appear in Perſon, and plead H. P. C. 101, 
Error in Avoidance of the Outlawry, Cc. And B. K. 105: 
may bail them. In a Civil Cauſe, if one appears 
before he is returned Outlawed, he may ſuperſede the 
Exigent, and appear without Bail. | 

In B. K. one may appear by Attorney, and re- 4 & 5 w. 
verſe an Outlawry without Bail; except in Treaſon, & M. 18. 
and Felony, or where ſpecial Bail ſhall be ordered by 
the Court. And when a Perſon is taken upon à 
Capias Utlagatum, the Sheriff is to take an Attorney's 
Engagement to appear for him, where ſpecial Bail is 
not required; And his Bond with Sureties to ap- 
pear, where tis requited. 

The Court of B. K. will not reverſe an Outlawry, 2 Lill. 262. 
though both Parties conſent; except there be Error 
in the Outlawry, the King being concerned as well 
as the Parties. Judgment in Outlawry is given by 
Coroners of Counties; unleſs it be in Londoa, 
where 'tis pronounced by the Recorder. - 

A Capias Utlagatum, is either general againſt the 
ul or ſpecial againſt the Body, Lands and 


See Exigent. 


Oper ok Deeds. 


YER of a Deed is where a Man brings an 
Action of Debt upon a Bond, and the Deten- 
dant appears, and prays that he may hear the Bond 
read wherewith he is charged; which ſhall be allow- 
ed him before he pleads thereto. i 
To demand Oyer of an Obligation, is not only 
to deſire the Plaintiff's Attorney to read the Obliga- 
tion, or to have a Sight of it; but to have a Copy of Hob. 217 
it, that the Defendant may conſider what to plead ; 
to the Action. And when upon Oyer of the Deed, 
it is enter'd, the whole Caſe appears to the Court, 
as if the Deed were in the Plea. But Oyer of a Lutw. 1644. 
Deed cannot be demanded, but during the Term it is 


in Court; and that is all the Term wherein it is 
pro- 
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5 Rep. 74- 
Mod. Ca. 28. 


4 Inft. 162, 
163. 


2 Inſt. 419. 


F. N. B. 110. 
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2 : And then it may be entered in hee Ver: 
a, and there may be a Demurrer or Iſſue upon it; 
but of another Term it cannot be done, the Deed 
being out of the Court. In B. K. you may pray 
Oyer after Imparlance ; but not in C. B. 

Where there may be Oyer, the Party (demanding 
it) is not bound to plead without it. But the Defen- 
dant may plead without it, if he will, on taking 
upon him to remember the Bond, Oc. Tho' if he 
pleads without Oyer, he cannot after wave his Plea ; 
and demand Oyer. 

If Executors bring Action of Debt, the Defendant 
may demand Oyer of the Teſtament. 


Dyer and Terminer. 


YER and Terminer is a Commiſſion directed 

to the Judges, and other Gentlemen of the 
County ; by Vertue of- which they have Power to 
hear and determine Treaſons, Felonies, and all man- 
ner of Miſdemeanors. It is the largeſt Commiſſion 
that the Judges have, and is general, for trying all 
Offenders and Offences ; or ſpecial, to try only par- 
ticular Perſons, or Offences. The Juſtices of Aſſie, 
have one Commiſſion of Oyer and Terminer directed 
to them which is general : And where it is iflued on 
ſome ſudden Inſurrection, or Treſpaſs committed, 
which requires ipeedy Reformation; then a Special 
Commiſſion is immediately granted. 

On Commiſſion of Oyer and Terminer, unleſs 
there be likewiſe a Commiſſion of Gaol-Delivery, or 
it be a ſpecial Commiſſion; the Judges cannot pro- 
ceed but on Indictments taken before themſelves. 


3 Pain 
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Pain fozt & Dure. 


AIN fort & Dure, is a Puniſhment inflicted 
by Law, on an Offender who refuſes to plead, 
and put himſelf upon Trial. 

If he ſtands Mute out of Stubborneſs, or does 3 Inft. 217, 
not plead directly to the Fact, or put himſelf on H. P. C. 226. 
Trial by the Country, he ſhall be put to the Penance Kel. 27, 28. 
of Pain fort &. Dure, in Caſes of petit Treafon, 
and Felony, and forfeit his Goods: Aud the Judg- 2 Inſt. 178. 
ment is that the Criminal ſhall be remanded to Pri- 
ſon, and there laid in ſome low and dark Room, 
where he is to lie naked on the Ground, with 
Hands and Legs extended, and there ſhall be laid on 
his Body as much Weight as he can bear, and more, 
till he 18 dead, | 

And ſome Criminals have been preſs'd to Death, 1 Inſt. 391. 
to prevent Attainder, and Corruption of Blood, and 
Forfeiture of Lands: But upon ſtanding Mute in 3 Inſt. 217. 
High Treaſon, the Offenders ſhall have ſuch Judg- 
ment, as if they had been convicted by Confeſſion, 
or Verdict. 


Paramount. 


Aramount is a Word uſed in our Law, ſignify- 

ing the higheſt Lord of the Fee, of Lands, Tene- 
ments, or Hereditaments, There may be a Lord p. N. B. 135. 
Meſne, where Lands are held of an 1nferior Lord, Terms de 
who holds them of a Superior, under certain Ser- Ley 468. 
vices ; which ſuperior Lord, is Lord Paramount: 
All Honours that have Manors under them, have ſu- 
perior Lords Paramount; and the King is Chief 
Lord, or Lord Paramount, of all Lands in the King- 
dom, all Lands being ſaid to be holden of the King. 


Pa- 
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8 Jaraphernalta. 


PA, are Goods which a Wife challengeth 
| beſides her Dower. A Wife after the Death of 
her Husband, may claim her Paraphernalia, or ne- 
ceſlary Apparel ; and Cloth given her, to make a 
Garment, Cc. And the Husband cannot diſpoſe 
of them by Will : But ſhe ſhall not be entitled to 
exceſſive Apparel, beyond her Rank or Degree, Neck- 
laces, Diamonds, Gold Watches, &c. may be Para- 
hernalia, where uſually worn by the Wife, and ſuit- 
able ro her Quality, according to the Faſhion of 
the Times, if there are Aſſets to pay Debts, and 
Legacies : Though theſe the Husband may give away 
by Will, C. ; 

By Cuſtom, a Widow may likewiſe have the Fur- 
niture of her Chamber. 


Parceners and Partition. 


4 by the Common Law are, where a 
Man ſeiſed of an Eſtate of Inberitance in Lands 
or Tenements, hath no Iſſue but Daughters, and the 
Lands after his Death diſcend to ſuch Daughters ; or 
where he dies without any Iſſue, and it diſcends to 
his Siſters, or other Females ; then they are called 
Parceners, and make but one Heir to their Anceſtor, 
and have but one Frechold. But though they are 
faid to have but one Frechold ; yet in Judgment of 
Law, between themſelves, they have to many Pur- 
poſes ſeveral Frecholds. 

Parceners are to make Partition of the Lands de- 
ſcended : And this Partition may bo four Ways, viz. 
Firſt, when they themſelves divide the Land equal! 
into ſo many Parts, as there are Parceners, and cac 
chufes one Share or Part, the Eldeſt firſt, and ſo the 
one after another, Cc. Secondly, when they make 
Agreement to chuſe certain Friends to make Divi- 
ſion for them : Thirdly, Partition by Agreement on 
dividing the Lands, and drawing Lots tor the ſeve- 


Fa- 


. 
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Facienda, which is by Compulſion where ſome agree _ 
to Partition, and others do not: And when judg- Lit. 248. 
ment is given on a Writ of Partition, it is that the 
Sheriff ſhall go to the Lands, and by the Oaths of 
12 Men make Partition between the Parties, with- 
out any Mention of Preference to the eldeſt Si- 
Ns Partit be volunt Ifory : Dyer 38 
us Fartitions ma voluntary, or compulſory: Vyer 3% 

And if there be . ee and the Eldeſt pur- 
chaſes the Part of the Youngeſt, ſhe may bring Writ 
of Partition againſt the middle Siſter. And ſo it is 
if the eldeſt Siſter takes Husband, who purchaſes the 
Part belonging to the Youngeſt, Partitions may be ; Tag, 166, 
made of any Eſtate of Freehold, or Term of Years, 
Ce. And ought to be according to the Quality, 
and true Value of the Lands, and be equal. But if 
Partition be made by Parceners of full Age, and ſane 1 Inſt. 166, 
Memoriæ, it binds them for Ever, whether equal or 170. 
unequal, if it be made of Lands in Fee; And if of 
Lands entailed, it ſhall bind the Parties for their 
Lives, but not their Iſſue, unleſs it be equal. If it 
be unequal, the Iſſue of her that has the leſſer Part 
may after her Deceaſe diſagree, and enter and occupy 
in Common with the Aunt. Alſo where a Perſon 
makes Partition under Age, ſhe may at her full Age 
diſagree to it. 

In Parcenery, if the Eſtate in Part be evicted, that 1 Inf. 173. 
ſhall avoid the Partition in the Whole ; Partition 
implying a Warranty and Condition in Law to en- 
ter upon the Whole on Eviction, like to Exchange of 
Lands. And if after Partition, one of the Parts is 
recovered from a Parcener by lawful Title, ſhe ſhall 1 Rep. 87. 
compel the others to make a new Partition. Parce- 
ners cannot make Severance of an Inheritance, as 
for one to have the Land for one Time, and another 
for another Time, &c. Each is to have her Part ab- 
ſolutely : But if they have an Advowſon, they 
may preſent by Turns ; And where there 1s a Com- 
mon, Cc. which may not be divided, one may 
have it for one Year, and another for another. 

Parcenery is not ſevered or divided in Law by the 2 
Death of any of the Parceners ; when one dies, * Inſt. 165, 
her Part ſhall deſcend to her Iflue ; And Men de- 

| a ſcending 


1 Inſt. 164, 
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ſcending from Daughters, may be Coparceners as well 
as — and aal Jom plead, &c. 

There are Parceners by Cuſtom, where Lands in 
— — of the Tenure of Gavelkind, deſcend to all 
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Pardons. 


en is the Remitting or Forgiving of any 
Crime, or Tranſgreſſion againſt the Laws: And 
Pardons are General, or Particular; General, by As 
of Parliament, or Charter of the King, on ſony 
publick Occaſion, as at a Coronation, Cc. Particy. 
lar, « any other Time, when any Offence is com- 

mitted. 
Inf A general Pardon by Act of Parliament muſt b 
3 nit. 233 taken Notice of by the Court; And the Charter d 
* the King, is to be pleaded under the Great Seal 
H. P. C. 250, He that will take the Benefit of a general Pardon, 
ought to plead the Statute by which the Pardon wy 
ranted ; and if there be an Exception in the Pardoy, 
e muſt ſhew that he is not any of the Perſons ex 
cepted. A general Pardon, ſhall be taken molt be. 


— neficially for the Subject; and molt ſtrongly again 
Rep. 4 the King. But though a general Pardon dach pas- 
5er 49. don 2 Offences againſt the Common Wealth, 


it doth not pardon private Injuries to particulx 
2 Lill. 2) Perſons. If one have a Charter of Pardon for Felo 
nuny, the Court ought to allow it, upon Requeſt d 
the Party, on his producing it at the Bar; and pray. 

ing, upon his Knees, that it may be allowed. 
R A Pardon for Treaſon cannot be pleaded, til 
4 Rep. 43. the Priſoner is charged with Indictment for the O. 
Inſt. 225, fence committed. The Acceptance of a Pardon, i 
4 37 an Argument of Guilt ; and he that pleads it, con- 
Rev. 110. feſſeth the Fact. But a Perſon may wave it. If ons 
J Kep. 110. Obtains a Pardon, before Conviction ; he ſhall for- 
feit nothing. A Pardon of all Felonies, does nat 
extend to Piracy ; 1t cannot be extended beyond the 


11K. 8, 201 expreſs Words: And a Pardon of all Feſonies, is 
31M. 8, 391. m0 Bar to Execution, where a Felon is attainted; 
| not 
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nor does a Pardon of all Attainders, or Executions; 
pardon the Felony. A Charter of Pardon after 3 Inſt. 15, 
Attainder, in Treaſon or Felony, does not reſtore 233, &c. 
the Blood 3 * — be by 1 p 

The Power of pardoning al ences, is inſepa- 8 
rably incident to the Crown, q, the Crates __ * 
Law. But the King pardons no Treaſons by Im- Hutt. 21. 
plications, but by ſpecial Words of Pardon. A 
Pardon of Murder, Cc. ſhall not be allowed with- Raym. 13. 
out Writ of Allowance directed to the Juſtices. 
The King's Power to pardon Offences is reſtrained 
by Statute, in Caſes of Murder; And where an 2 Int. 316, 
Appeal may be brought, at the Suit of the Subject, 
by the Laws of England a Murderer could never 


be pardoned. But if on Appeal, the Offender is 5 Rep. 30. 


found Guilty of Manſlaughter, the King may par- 
don the Burning in the Hand ; though at the Suit 
of the Party. The King may pardon Crimes, Pu- 3 Inſt. 237. 
niſhments, Cc. And in Forgery, the Corporal 
Puniſhment, which tends to common Example; but 3 Inſt. 171. 
the Plaintiff cannot releaſe it. | 
By our Statutes, no Charter of Pardon is to be 2 E. z. 
granted for Murder ; only where one killeth ano- 
ther in his own Defence, or by Miſadventure. 


| No Pardon of the Death of a Man, or other Fe- 14 E. 3. 13. 


lony, 18 to be but where the King =y do it 
conſiſtent with his Coronation-Oath. The Of- 13 R. 2. 1. 
fence is to be particularly ſpecified in Pardons ; 
No Pardons of Treaſon or Felony ſhall pats with» 
out Warrant of the Privy Seal; And it the Of- 16 R. 2. 5. 
tence is found wilful Murder, the Pardon (hall not be 


| allowed, In Appeal of Death, Rape, Robbery, Cc. 


the King cannot pardon. 
And the King cannot” pardon an Offence bes 


fore committed, 
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Pariſhes, and Uills; A 


Ariſh is the Circuit of Ground in which th: 3 
People that belong to one Church do inhabit, Wb 
A Pariſh may have many Vills in it; but generally Y 
a Pariſh ſhall not be accounted to have more thu K 
one Vill, except the contrary be ſhewed. And if” 
ſhall not be intended that there is more than o. 
Pariſh in a City, unleſs the contrary appear. AM *! 
Cro. Car. 92, antient Vill in a Pariſh, that Time out of Mini"! 
384, 396. hath bad a Church of its own, and Churchwa ot 
dens, and Parochial Rights, being reputed as a e 
riſh, is a Pariſh within the Statute 43 Eliz. to pro 
vide for its Poor. Where there are ſeveral Vills nM 8 
a Pariſh, they have uſually Peace-Officers, a0 N. 
Hatten of the Poor, Cc. for every particuliſ fe 
III. 
Attorneys, Phyſicians, Apothecaries, Cc. are er 
cuſed from Pariſh Offices. 


Parks. | 


A Park is a large Quantity of Ground, encloſed 

and privileged for wild Beaſts of Chaſe, bj" 

the King's Grant, or Preſcription : But no Man ca u 

—4 erect a Park, without Licence under the Broal 

| al. el 
Inſt, 222 A Park muſt be encloſed; if it lies open, it i 

4 Inſt, _ Cauſe of Forfeiture and Seizure into the King's Hank Pt 

3 Cro. 59, And if the Park be open, the Owner cannot haf uU. 

60. an Action againſt thoſe that hunt in it. To a PAH K. 

three Things are requiſite ; A Grant or Preſcription W©® 

Incloſures by Pale, Wall, or Hedge; And Beast! 

of a Park, ſuch as Deer, &c. A Park conſiſts d 

Vert, Veniſon, and Incloſure ; And if it be deter li 

mined in any of them, it is a total Diſparking f 

There are Parks in Reputation, ere&ed with '9 


out lawful Warrant ; the Owners whereof may hav Et 
an Action for killing their Deer, | 0 
0 


Fark 
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Parks are ſubject to the Cognizance of the Com- 4 Inſt. 3 14. 
mon Law ; and not to be ruled by the Foreſt Laws, 
And by Statute, the Taking or Killing of Deer 13 Car. 2, 
in Parks, or incloſed Grounds, incurs a Penalty of 
30 J. And unlawful Hunting or Courſing 20 J. 3 & 4 W. & 
And on Non-payment, the Offenders ſhall ſuffer a M. c. 10. 
Year's Impriſonment, and be ſet on the Pillory. 
| Keepers killing Deer, without the Owner's Conſent, 
nd + are to forfeit 50 J. Pulling down Walls, Cc. of 5 Geo. c. 13. 
Parks, Offenders are liable to the ſame Penalty as for 
AM killing Deer. And where Perſons are convicted on 
Mind the Statutes againſt Deer ſtealing, before a Judge 
1war. of — they may be tranſported for ſe- 
4 Pa. ven Tears. 5 1 £ : 3 | 
pw Perſons hunting in Parks, &c. in Masks and Diſ- 9 Geo. 
guiſes ; or offering Violence and Outrage to the 
au King's Subjects in ſuch Diſguiſes, are guilty of 
culrMic!ony. 


9 Parliament, 


HE Parliament is the Higheſt, moſt Honour: | 

able, and abſolute Court of Juſtice in Eng- 

land. It conſiſts in it's Legiſlative Power, of the King, 

Lords Spiritual, Temporal, and Commons; who 

are called to Parliament, by the King's Writ of 1 1,6. 109. 
Summons, out of Chancery; and every Member of 4 Inſt. 1, 2. 
the Commons, tho choſe tor one particular Place, s 
ſerves for the whole Kingdom. 

it i. The Parliament cannot begin but by the Royal 4 Inſt. 6, 1. 
ande Preſence of the King, in Perſon or by Repreſenta- | 
hau tion by Letters Patent or Commiſſion : And the 1 Inſt. 110. 
Pall King only, in Perſon or by ſuch Repreſentation, FC: 
ion can diſſolve the Parliament. But if the Parliament 

Zeal; is prorogued, upon Return of the Writ of Summons, 

is ait begins at the End of the Prorogation. The Par- Raym. 120. 
leter · ¶ liament begins on the firſt Day of Sitting; and eve- 

king Seſſion is a new Parliament. Courts ex Officio are 1 Lev. 165, 
vith to take Notice of the Beginning, Prorogation, and 296. 

have End of every Parliament. All Orders of Parlia- 

ment determine by Prorogation : And one taken by 

Order of Parliament, after their Prorogation, _ 


Park Aa 3 


loſel 
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3 Inft, 110. The Juriſdiction of the Parliament, is unlimited 


4 Inſt. 14 hath its own proper Laws and Cuſtoms for its Di. 


4 Inſt, 23. be decided by the Common Law. The Lords and 
2 Inſt. 536. together, have Power of Judicature ; and the Com- 


4 Inſt. 21. the general Inquiſitors. The Houſe of Lords is a di- 


Writs of Error, to reverſe Judgments in B. R. &.. 

x Lev. 165. All their Decrees are as Judgments ; And judgment 

given in Parliament, may be executed by the Lord 

2 Inſt. 536. Chancellor. Alſo the Houſe of Commons have 2 

diſtin Court, to examine Elections, expel their own 

Members, commit them or others to Priſon, &. 

4 Inft. 23. And the Book of the Clerk of the Houſe of Com- 
| mons is a Record. 

$H.6.c, 7 By Statute, Election of Knights of the Shire, is to 

. be made by a Majority of Voices reſident in the 

23 H. 6. c. 13. County, having 40 5s. per Annum. Sheriffs on the 

Receipt of Writs, are to deliver Precepts to every 

| Mayor and Bailift of Cities, Boroughs, Cc. to make 

Elections of Members to Parliament, and Returns ſhall 

be between them and the Electors by Indenture. No 

6 H. 8. c. 16. Member of Parliament ſhall depart from the Parlia- 

ment, without Licence from the Speaker and Com- 

5 Eliz. c. 1. mons aſſembled. Peers and Members of Parliament, 

are to take the Oaths before they ſit and vote in the 

30 Car. 2. c. 1. Houſe. New Parliaments ſhall be choſen once in 

| three Years: And no Parhament is to continue long: 

6W& M. er than three Years, Candidates are not to make 

c. 2. Preſents to or treat Electors, after the Teſte of the 

7 W. 3. c. 4. Writ of Election, on Pain of Diſability to ſerve as 

7 & 8 W. 3. Members. Falſe Returns of Members of Parliament, 

E. 3. incur double Damages; and giving any Reward for 

a double or falſe Return, (hall ſorteit 3001, There's ” 
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be 40 Days between the Teſte and Return of the 7 & 8 W. z. 
Writ of Summons to Parliament; And Sherifts muſt c. 23. 
take Polls of Freeholders in County-Courts, with- 
out unneceſſary Adjournments, &c. And make their 10 & 11 W, 
Returns 1n '4 Days after the Election, on Pain of 3: 7- 

oo. IJ. No Perſon is qualified to be a Member of 9 Ann. c. 5. 
arliament, who hath not an Eſtate of Freehold or 
Copyhold of 600 J. per Ann. a Knight of the Shire, 
and 300 l. a Year a Burgeſs, clear of all Incum- | 
brances; except the eldeſt Son of a Peer, Cc. And | 
Candidates are to make Oath of the Value of Eſtates. 10 Ann, c. 22. | 
Perſons making colluſive Grants and Conveyances to 

ualify Voters, and thoſe voting by them, ſhall for- 
—_ J. and the Grants be abſolute againſt the 

ers. 

The Parliament is not diſſolved by the Death of 1 Geo. c. 3. 
a King, or Queen, Cc. And the Continuance of 38. \ 
— is enlarged to ſeven Years, Vide the | 
tatutes. | 


Privilege of Members of Parliament. | 
| | Vide Paivilege, ; | 


Parſon, and Partonage. 


Arſon 1s the Rector of a Church Parochial ; he | 
repreſents his Church, and ſuſtains it as well K 
in ſuing as being ſued, in any Action touching the b 
ſame. But the Word Parſon in a large Senſe in- N 
cludes all Clergymen, having ſpiritual Preferments. 
The Things requiſite to make a Parſon of a 
Church, are Holy Orders, Preſentation, Inſtitution 
and Induction into a Benefice, None is to be or- Can. 33. 
dained Prieſt or Deacon, without a Title, Ce. 
which is ſome certain Place where he may exerciſe 
his Function, and on which he may live: Nor can 13 El. e. 1% 
any be admitted into Prieſts Orders till the Age 
of 24, And muſt ſubſcribe the 39 Articles of 
Religion, without any Reſerve. When one is or- 4 Inſt, 324. 
dained, he may be preſented to a Parſonage ; But 
Aag may i 
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4 Inft. 631. may be refuſed, if he be not of Ability of Learn: 
4 Inſt. 338 ing, and honeſt Converſation, if he be an Outlaw, 
5 Rep. 57- Heretick, Schiſmatick, Alien, Cc. The Clerk be. 
1 Inſt. 344 ing found qualified in all Reſpects, is admitted, in- 
ſtituted and inducted, which make him compleat 
1 Toft, 120. Parſon. And when a Perſon is compleat Parſon, 
ble may ceaſe to be Parſon of the Church; by 
4 Rep. 75, Death or Ceſſion, which is Thong a ſecond Bene. 
76. | fice contrary to Statute ; by Reſignation, to the 
Biſhop ; Deprivation for Simony, Noncertormity to 
the _— as to doing lis Duty, for Adulte. 
ry, Cc. | 
x Inf, 17, 18. ” There may be two ſeveral Parſons in one Church, 
one of one Moiety, and the other of the other; 
and a Part of the Church and Town allotted to 
w_ ap — bd that 1 one —— — a 
Rep. 21. urch, preſent one Patron, And Parſons 
8 994 ought to abide on their Rectories, in the Par- 
x Cro. 590. ſonage Houſe ; but lawful Impriſonment, Sickneſs, 
want of a Parſonage Houſe, Cc. are good Excuſes 
for Non-reſidency. And Chaplains to the Nobility, 
Cc. are diſpens'd with by Statute, 
1 H. 8. c. 13. No Parſon or Spiritual Perſon, ſhall take Farms, 
or Leaſes of Lands, under the Penalty of 10 l. per 
Month Forfeiture; Nor buy any Merchandize, Corn, 
Cattle, Cc. to ſell again, on Pain of forfeiting tre- 
ble Value. But he may buy Harſes, or other Cat- 
tle for his neceſſary Uſe, and manuring his Glebe, 
and Church Lands. | 
A Parſonage or * is a Pariſh Church, en- 
dowed with a Houſe, Glebe, Tithes, &c. 


# 


See Advowſon, Church, Jnltitution; 


Pa- 
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Patrons, and Patronage. 


Atron is he who hath the Giſt and Diſpoſition 

of a Benefice: And Patronage ariſes from this 
Reaſon, that the Gift of Churches belonged to ſuch 
good Men, as either built or endowed them with 
great Part of their Revenues. 


T here are three Cauſes of Patronage ; Ratione fun- Terms de 
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dationis, where one ſolely founds a Church; Katione Ley 473. 


donationis, when one only endows it; Katione Jundi, Lit.Rep.137, 


where a Man erects a Church on his own Ground. 
And many Times it is by Reaſon of all three. 


Where a Church becomes void by the Death of 3 Leon. 46. 


the Incumbent, the Patron at his Peril 1s to take No- 
tice of it, in making Preſentation : But if there be 
an Avoidance by Reſignation, or Deprivation, he 
ſhall have ſix Months Time after Notice, Cc. A 
Patron may revoke his Preſentation, before Inſtitu- 


and then another, the Bi 
he pleaſes ; unleſs the Patron revoke his Preſentation 
of one of them, before he is admitted by the Biſhop. 
If there is a Right of Nomination 1n one, and of 
Preſentation in another, to the ſame Benefice; he 
that hath the Right of Nomination 1s the true Pa- 


tron, and the other is to preſent his Clerk. If a Roll. Abs 


Church becomes litigious by the Preſentation of two 
ſeveral Patrons of their Clerks, upon Requeſt of ei- 
ther, the Biſhop is to Award a Fut Patronatus, or 
Commiſſion to inquire into who has the Title, and 
is the rightful Patron; which being found, he is to 
admit accordingly the Clerk of him that has Right, 

If the Biſhop admits any other Clerk, the true 
Patron may have his Remedy againſt the Biſhop, ang 
recover the Preſentation with Damages. 


Vide Advowſon, Lapſe, Pꝛeſentation. 


Peers. 


Latch. 192. 


tion: And if a Patron 7 —.— firſt one Clerk, , Roll. Abn 
op may inſtitute which 354. 


F. N. B. 35. 


384, 385. 
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Peers. 


| PEE RS ſignify in our Law Equals; and are 

thoſe impanelled in an Inqueſt tor the Trial of 

any Man, to convict or clear him of the Offence for 

which he is called in Queſtion; And by the Laws 

and Cuſtoms of this Kingdom, every Man 1s to be 
tried by his Peers, who are the proper — 

2 Inft. 29,49. As every one of the Nobility, being a Lord of 
Parliament, 1s a Peer or oa) to all the other Lords, 
though they are of ſeveral Degrees; ſo the Commons 
are Peers or Equals to one another, notwithſtanding 
they are diſtinguiſhed into Knights, Eſquires, Gen- 

3 Inſt. 31. tlemen, Cc. But this is in Caſe of Trial; where 
one accuſed of any Crime, appears and pleads, and 
ſubmits to have his Cauſe tried by his Peers. 

Magn.Chart. No Man ſhall be arreſted, impriſoned, or con: 

9 H. 3. c. 29: demned but by Judgment of his Peers, or the Law. 
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Peerage. 


Pers: ſignifies the Nobility of the Kingdom, 
and Lords of Parliament, who are called Peers 
of the Realm. | | od 
1 Inſt. 156. The Nobility, or Peers, are divided into Barons, 
' Viſcounts, Earls, Marqueſſes, and Dukes: So that 
2 Ink. 9, 16. a Baron is the loweſt Degree of it. All Nobility 
| is granted by the Crown; and created by Writ, 
| or Letters Patent. The Calling up by Writ, 
| is the moſt ancient Way, and gives a Fee - ſimple in 
the Barony without Words of Inheritance; but the 
Inheritance may be limited by Words, to the Heirs 
1 Taft. 16. Male, or Heirs of the Body: And as ſoon as a Per- 
2 Inft. 48. ſon fits in Parliament by Virtue of this Writ, he is 
a Peer, and his Blood 1s ennobled ; but not before, 
But Creation by Letters Patent, which is now al- 
moſt altogether in uſe, is good and makes the Peer- 
| age ſure, tho' the Peer never fit in Parliament; and 
1 Inſt. 16. bis Heirs ſhall inherit the Honour, purſuant to the 
9 Rep. 97+ Words of the Patent. The King may create either 
Man, or Woman, Noble for Lite only : * 


. or err = = FF _ 
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Peerage is determined. 
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Act of Law, Nobility may be granted for Life, as 
where a Duke or other Nobleman takes a Wife, 
ſuch Wife is Noble. And the Dignity of an Earl 1 Inſt. 165. 
may deſcend to a Daughter, who ſhall be a Coun- 
teſs ; if there be no Son. A Woman noble by De- 1 116. 16 
ſcent, marrying one under Degree of Nobility, re- 2 Inſt. 50. 


23288 ——— 


| maineth Noble; but if by Marriage only, ſhe 6 Rep. 53. 
| Joſeth her Nobility ; Not if her ſecond Husband 1s 


Noble, though inferior in Dignity to her firſt Hus- 

band. Biſhops, are Barons by Succeſſion, and Lords 1 Inſt. 30,9). | 
of Parliament; but do not fit there by Reaſon of 110. g 
their Nobility, but of their Baronies held in Right | 


| of the Church. There are alſo Lords, or Peers, by Lit. 16z. | 


Office; but when the Office is at an End, their 


A Peer ſhall not be arreſted for Debt, or Treſpaſs; 6 Rep. $2, 53. 


but he may in criminal Caſes. An Exigent is not 9 Rep. 49. 
| awardable againſt a Peer, in civil Caſes: Though 12 W. z. 


the Eſtates of Peers may be ſequeſtred, when they | 
refuſe to appear, and Anſwer, If a Peer of the | 


| Realm is Plaintiff or Defendant, a Knight is to be 


of the Jury: And if he is Defendant in a Court of | 


{ Equity, it is ſaid he need not be ſworn to his An- 


ſwer; but may anſwer upon his Honour, as on the 
Trial of a Peer : But when he is a Witneſs upon a * 
Trial, he ought to be ſworn. A Peer ſhall be tried : inf * 
by his Peers, on Indictment for Treaſon, Murder, 1 Inſt. — ' 
er Felony ; but in Appeal of Felony, he ſhall be 2 Inſt. 49. | 
tried by Freeholders, And Indictments of Peers for 3 Ing. 28. 
Treaſon or Felony, are to be found by Freeholders 
of the County; and then they plead before the Lord 
High Steward, on Removal of the Indictment b 
Certiorari, One though Noble, if he be not a Lor 
of Parliament, is to be tried by Freeholders, 
A Barony may be aliened or entailed, and the 
Honour paſs accordingly. And one who was a Ba- 32 Car. 2. 
ronet by Diſcent, levied a Fine of his Honour to 
another, who enjoyed it, and took Place in Senio- 
rity from the Date of the Patent, as if granted to 
his Anceſtors. l 
This Statute ſettles the Precedency of Lords ,, H. fc. 10. 
of Parliament, and Great Officers. And they 21 H. &. c. 13. 


may retain Chaplains, and qualify them for Plura- 


lity of Benifices, | 
4 Per- | 


2 Lill. 289. 


Terms de 
Ley 475. 


Cxo. El. 444. 


3 Inſt. 194. 


> Inſt. 166, 
167, 266. 


3 Inſt. 166. 
2 Roll. 257. 
11 Rep. 98. 
1 Cro. 428, 


599, 
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Perambulation. 


Per mbulation, or Perambulatione facienda, is 

where two * lie near together, and 
ſome Incroachments have been made of a long Time; 
then by the Aſſent of the Lords, the Sheriff ſhall 
take with him the Parties and Neighbours, by Vir- 
tue of a Writ of Perambulatione facienda, and make 
Perambulation, and ſettle the Bounds as they were 
before. But if where a Lord hath incroached upon 
another, he refuſes to make Perambulation, the 
other Lord who 1s grieved thereby ſhall have a Writ 
againſt him, called, De Rationabilibus diviſis, to 
ettle the Bounds and Diviſion of the Lords 


{hi 


eee is: oo BS Wa, nd ho, pe 2. 


r , 

There 1s likewiſe a Perambulation, relating to 
the Bounds of Pariſhes; made by the Miniſter, 
Churchwardens, and Pariſhioners who go round 
their Pariſhes once a Year, in or about Aſcenſion- 
Week. And Pariſhioners may juſtify going over 
any Man's Land in their Perambulation, according 
to Uſage ; and abate all Nuſances in their Way. 


Perjury. 
PA is a Crime committed by willful and 


Iſe Swearing, in any judicial Proceedings, in 
what is material to the Iſſue or Point in Queſtion, 
by a Man's own AQ, or the Subornation of others. 

This Crime muſt be willful and deliberate ; not 
committed through Surprize, Inadvertency or Mi- 
ſtake: And be falſe either in expreſs Words, or In- 
tention ; be abſolutely and directly, not as one thinks 
or believes, Cc. It is to be in a judicial Proceeding ; 
and not in a private Affair. And it may be com- 
mitted by taking a falſe Oath as a Witneſs ; in an 
Anſwer in Chancery; by making a falſe Affidavit, 
Cc. It mult be in a Matter material to the Iſſue; So 
that if it be not of any Conſequence in decidin 


the Gauſe, it is not to be puniſhed as Perjury. Age 
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the Oath is to be lawful, and taken before one that 4 Inſt. 278. 
hath Authority; or it ſhall not be Perjury in Law, 
Perjury at Common Law, may be puniſhed z Inſt. 163. 
by Fine, Impriſonment, Pillory, Cc. And the Of- 
fender ſhall be ever after incapable to be a Witneſs, 5 Eliz. c. 9, 
By Statute, Perſons committing willful Perjury, are to 
forfeit 20 J. ſufter ſix Months Impriſonment, be diſ- 
abled to give Evidence, and be ſet on the Pillory : 
And Suborning a Witneſs to give Teſtimony in any 
Court of Record, concerning Lands or Goods, to 
forfeit 401. or ſuffer Impri ſonment for half a Year, 
ſtand on the Pillory, &c. 
This Statute extends to no other Perjury than that 
of a Witneſs; not if a Perſon commits Perjury in 
rit his Anſwer in Chancery; in an Affidavit for the Peace 
to againſt another, Cc, but they may be puniſhed at 
d: Common Law. 


Pernoz of Pqofits, 


1383 of Profits ſignifies in our Law, one that 
takes the Profits of Lands, Tenements, or He- | 
reditaments; and is faid to be all one with Cee 1 Rep. 123. 
que uſe. But one may be Pernor of Profits, and not 5 Rep. 77. 
Ceſtuy que uſe by Title, but by Covin. The King has 2 Anderſ. 25. 
the Pernancy of Profits of the Lands of an Outlaw 

d in perſonal Actions; and by Seizure, the King ſhall 


n be entitled and hold againſt the Alienation of ſuch * 
1, Outlaw. | 

8. See more of Pernor of Profits and Cay que uſe 

Jo 1 Rep, 
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Chanc. Rep. 
213. 


Hob. 257. 


1 Rep. 84. 
Moor 495. 


Chan. Rep. 
8. | 

40 Rep. $7. 
4 Inſt. 87, 23. 
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Perpetuities. 


Preite is when an Eſtate is deſigned to be ſo 
ſettled in Tail, &c. that it cannot be undone 
or made void: Or it is where if all that have Intereſt 
join, yet they cannot bar or paſs the Eſtate. But if 
by the Concurrence of all, having the Eftate-tail, it 
may be barred, it 1s no Perpetuity. 

An Eſtate cannot be made to ceaſe for a Time, 
and then riſe again; or ceaſe as to one Perſon, and 
have Being as to another. A Limitation of a Term 
in Reverſion to ſeveral Perſons in Eſe, doth not ex- 
tend to create a Perpetuity; but if it be to Perſons not 
in Ef, it is otherwiſe, Care muſt be taken not to 
devite a Term for Years in Tail, with Remainder 
over, to raiſe a Perpetuity. A Leaſe for Years to a 
Man and the Heirs of his Body, is not good; a 
Chattel cannot be turned into an Inheritance. But 
it may be aſſigned to Truſtees, to permit the Iſſue in 
Tail, Cc. to receive the Profits. Tho if a Leaſe for 
Vears comes then to be limited in Tail, the Law 
allows not a preſent Remainder to be limited there- 


on. It will allow a future Eſtate, ariſing upon a 


Contingency, and to wear out in a ſhort Time. 


The Law abhors Perpetuities ; for they are odious 


Petit Treaſon, 


Etit Treaſon is where one out of Malice takes a- 
way the Life of a Subject to whom he oweth 
{ſpecial Obedience; as when a Servant killeth his 


Maſter, a Wife her Husband, a ſecular or religious 


Perſon his Prelate, Cc. 

If a Servant kills his Miſtreſs, or the Wife of the 
Maſter, it is Petit Treaſon. But if a Child kill his 
Father or Mother, he 1s out of the Statute againſt 
Petit Treaſon, unleſs he ſerved either of them tor 
Wages, Cc. to be indicted as a Servant. It a Wife 
and her Servant, conſpire to kill the Husband, and 
the Servant in the Wife's Abſence killeth him: it 
will be Petit Treaſon in both. If the Wite or — 
van 


neee a 


. 


do, Cc. it is not Petit Treaſon. 
| feited in Petit Treaſon as well as High Treaſon : And 


2 Man is drawn on a Hurdle, and Hanged ; and a 
Woman Drawn and Burnt, for killing her Hus- 


Pr-dings are all the Matters which come after 


$ Defendant's or Plaintiff's Side, until Iſſue in Law or 
; fendant's Anſwer to the Plaintift's Declaration. 


| Merits of the Cauſe or Action; And is either gene- 362,363, 364. 


| Non Aſſumpſit; In Treſpaſs upon the Caſe, Cc. Not 
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yant procure a Stranger to kill the Husband or Ma- 
ſer in their Abſence, it will be Murder only in the 
RO — — — — IP or Servant be 

reſent, they are guilty of Petit Treaſon. A Servant Tn 
— — to Kill his Maſter, and he killed atk — 
kim in the Servant 's Preſence; adjudged Petit Trea- 
ſon in the Servant, and Murder in the other: But if 
the Servant had been abſent, he would have been 
only Acceſſory to it. 

Aiders, and Abettors, are within the Act 25 Ed. H.P.C. 24. 
5 againſt Petit Treaſon : But in theſe Caſes, it the 

illing is upon a ſudden falling out, or Se Defenden- 


Lands, Tenements, Goods and Chattels, Sc. are for- 1 Inft. 37, 


band, 


Pleading. 


the Declaration, in any Cauſe, either on the 


Fact is joined: But are generally taken for the De- 


A Plea to the Action, is that which goes to the Finch 378, 


ral to the Declaration, as in Debt on Contract, Ni- 
hil debet per Patriam; in Debt on Bond, Non eſt 
Faſtum; In Action of the Caſe upon a Promile, 


wilty; In Covenant, Performance of Covenants, c. 
ſpecial Plea, ſets forth the Matter at large, with apt 
Concluſion to the Declaration or Action; and ſpe- 
cial Pleas are many, as Per Dures, Per Minas, in 
Fuſtification, as that in a Battery, the Plaintiff ſtruck 

the firſt Blow, Cc. If one hath Cauſe of Juſtifica- 1 Inſt. 282. 

tion and Excuſe in Treſpaſs, he muſt conteſs the 5 Rep. 1194 
Fact, and plead the ſpecial Matter; If he pleads Not 
guilty, he can't give the ſpecial Matter in Evidence. In 
Waſte, on Val Waſte pleaded, the Defendant cannot 
plead juſtifiable Waſte; but he may give in Evi- 
dence Lightening, Enemies, Cc. to prove it =P — 
alte. 
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1 Inſt. 372. 
1 Inſt. 304. 


2 Inſt. 303. 


Inſtit. Legal. 
471. 


1 Inſt. 303. 
0 


| Kitch, 98. 


Inſtit. Leg. 
483, 484. 
Lit. 196, : 


together; And all theſe are properly Pleas in Abate- 


ſeldom, Pleadings come to Rebutter in Anſwer to 
the Surrejoinder, and Surrebutter to the Rebutter. 


The Common Law Common-Placed; 
Waſte. One muſt confeſs, and plead ſpecially in m 


theſe Caſes, When the Defendant hath pleaded, on 


the Plaintift anſwers the Plea, which is called a MW PI 
Replication, and it muſt purſue and maintain the Cauſe ¶ bu 
of Action: And the Defendant anſwers the Plain- A. 
tiff's Replication, by Rejoinder; which the Plaintiff MW pl 
may Anſwer by Surrejoinder ; and ſometimes, tho 


A general Plea, is drawn without Council 
Hand, only the Defendant's Attorney's Name is to it, 
and he is to pay the Plaintiff's Attorney for entering 
it. Special Pleas, are drawn up in Form, and mul 
be ſigned by Council, or they will not be received, 
A foreign Plea is to be ingroſſed in Parchment, and 
ſigned by Council, and be put in upon the Oath of 
the Defendant. Special Pleas, in Anſwer to the 
Plaintiff's Declaration, are of two Kinds; Pleas in 
Bar, and in Abatement: Pleas in Bar, as a Releaſe, 
the Statute of Limitations, Agreement with Satisfacti- 
on, &c. deſtroy the Plaintiff's Action for ever; but 
Pleas in Abatement, are temporary, and do not de- 
ſtroy the Action, but only ſtop the Cauſe for 
While till the Defect is removed; as where there 1s 
ſome Fault in the Writ, Declaration, Go. 

In good Order of Pleading, a Man ought to plead, 
1. To the Juriſdiction of the Court. 2. To the Per- 
ſon of the Paintiff, and next of the Defendant, 
3. To the Writ. 4. To the Action of the Writ, 

. To the Count or Declaration. 6, To the Action 
it {elf in Bar thereof, A Plea to the Juriſdiction, 1s 
called a foreign Plea, it alledging that the Matter 
ought to be tried in another Court, &c. Pleas to the 
Perſon, have been formerly ſix, as Villenage, Out- 
lawry, Excommunication, the Party an Alien, out 
of Protection, or profeſſed in Religion ; but Pro- 
feſſion 18 now no Plea, Pleas to the Count or De- 
claration, are Variance between the Writ and Count, 
Specialty, or Record, Incertainty, Cc. Plea to the 
Writ, is for Variance between the Writ and Re- 
cord ; Death of Parties, Miſnomer, Jointenancy, 
Cc. And may be to the Writ and Bill or Count 


mend 


I 
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ment. Pleas to the Action of the Writ, are where 
one pleadeth ſome Matter, by which he ſheweth the 
Plaintiff had no Cauſe to have the Writ brought, 
but ſome other Writ. And a Plea or Bar to the 
Action it ſelf, is where the Defendant pleadeth a 
Plea which is ſufficient to overthrow the Action of 
the Plaintiff; and this may come after a Continu- 
ance, or general Imparlance : But if this Plea be firlt Hob. 280 
pleaded, the Defendant ſhall not be admitted after 281. 1 
to plead 1n Abatement of the Writ, which is allow- 
ed to be good by pleading in Bar to the Action. 
Though Matter of Record may be ſhewn in arreſt of 
judgment, and abate the Writ. A Plea in Abate- 
ment of the Writ or Bill, ought not to be received 
after the Defendant hath imparled ; by Imparlance, 
the Writ or Bill is admitted good. 
Every Plea muſt be pleaded either in Bar to the 
Action brought, or Abatement of the Writ upon 
which the Action is framed; or it is but a Diſ- 
courſe, and not a Plea. And as to Pleading in gene- 2 Lill. 296, 
ral, the Plea of every Man ſhall be taken moſt ſtrong- 304. 
ly againſt himſelf; the Court will not direct any 


Ferſon how to plead, though the Matter be Diſh- 

cult, and they are moved to do it, bur the Parties 

are to plead. at their Peril ; Every Plea 1s to be di- 

ret, and pertinent to the Caſe, not by Way of 
Argument or Rehearſal; Pleadings which amount 

to the general Iſſue, are not to be allowed, but the 

general Iſſue ſhall be entered; where the Defendant 2 Lill. 302. 

may plead the general Iſſue, he ought to plead fo 

that the whole Matter in Queſtion may be tried; 

the Plea muſt anſwer all the Matter contained in 

| the Declaration, or the Plaintiff ſhall have Judg- 


ment; where the Defendant is not conſtrained to 1 Ley. 16. 


plead a ſpecial Plea, he may plead the general Iſſue 

proper to the Action brought, and give the ſpecial 

Matter in Evidence; In many Caſes general Plead- 1 Inſt. 303. 

ings are allowed, to avoid Tediouſneſs, and the Par- 

ticular ſhall come on the other Side; as in Caſe of 8 Rep. 133. 

a Condition to perform all Covenants in an Inden- Raym. 8, 9. 

ture, Sc. Surpluſage ſhall never make the Plea viti- 

ous, but where it is contrary to the Matter before; 

But every Plca ought 0 5 ſingle aud certain, and 
Not 


370 


The Common Law Common ⸗Placed. 


11 Rep. 52. not double or contain Multiplicity of diſtinct 


1 Ventr. 48, 


272. 


1 Inſt. 303. 
Plowd. 81. 


Matter, to one and the ſame Thing, whereto ſeveral 
Anſwers are required, which is not to be allowed; 
Nor where the Defendant pleads two Matters, each 
being a ſufficient Bar to the Action, unleſs one de- 
pends on the other; When any Thing reſts in a 
Man's own Notice, he muſt plead it — 
otherwiſe not; that which is alledged by Way of 
Inducement to the Subſtance of the Matter, need 
not be certainly alledged, as the Subſtance it ſelf; 
Where one comes in by Act of Law, the general 


10 Rep. 94- Allegation ſufficeth ; and Things Spiritual, or where 


Plowd. 65. 
3 Cro. 749. 


Plowd. 65. 


z Ventr. 222. 


the Plea conſiſts of Matter Infinite, may be gene- 
rally pleaded ; All neceſſary Circumſtances, impli- 
ed by the Law, need not be expreſſed in the Plea; 
But when any ſpecial or ſubſtantial Matter is al- 
ledged, it ought to be ſpecially anſwered; fo Mat. 
ters of Record, when they are the Foundation & 
the Suit, or Subſtance of the Plea; When a Decla. 
ration, Bar, Cc. are Defective in Circumſtance; 
of Time, Place, Cc. this may be helped by the 
Pleading of the adverſe Party to it, but not if it be in. 


ſufficient in Matter; If the Defendant pleads : 


6 Mod. 102, 
Lutw. 42. 


1 Inſt, 303. 


2 Lill. 318. 
bid. 310. 


dilatory and frivolous Plea, to hinder the Plaintif 
from going to Trial, the Court, on Motion, will 
order the Defendant to plead ſuch a Plea as he ſhall 
ſtand to, or to accept of a Demurrer to his dilator 
Plea, on arguing whereof 1f it be not good, the 
Court will not after permit him to amend it; And 
when a dilatory Plea in Abatement is over-ruled, 
there ſhall be a Reſpondeas Ouſter, except an Iſſue 
be joined on it: If a Plea in Bar of the Action, 
which 1s peremptory, 1s over-ruled, Judgment 
ſhall be given againſt the Defendant, Each Plea 
ought to have 1ts proper Concluſion, and regu- 
larly all Pleas that are affirmative conclude, 
Et hoc paratus eſt werificare; and if the Defendant 
plead to the Iſſue, Er de hoc ponit ſe ſuper Patri- 
am; and if to the Action, Demand, Judgment, Si 
* | . | 

A Man cannot plead any Thing afterwards 
which he might have ed, at Hirt If it be 
doubtful between the Parties, whether a Plea be 
good or not, 1t cannot be determined by the Court 
on Motion, but there ought to be a Demurrer 


upon 


A 3 «s ed cnnds OL&a D 1 3 3 4 2 1 


— — kd # 


The Common Law Common -⸗Placed. 371 


upon the Plea, and on arguing thereof the Court 
ſhall judge ot it, whether good or bad. And 
no Advantage, can be taken of double Plead- Lutw. 422. 
ing, without ſpecial Demurrer. If the Plaintiff's 


Attorney will conſent, the Defendant may wave Trin. 165r, 


his Plea he hath Pleaded, without moving the Court; B. R. 

but if he will not conſent, it cannot be done with- 

out moving the Court. In Pleading a Tender, at 2 Lill. 308. 
the putting in the Plea you muſt bring the Money 

into Court, or the Plea will not be accepted; but 

the Plaintiff ſhall ſign Judgment. Where a Matter Raym. 199. 
is expreſſy pleaded by one Party in the Affirmative, 

which is expreſly pleaded by the other Party in the 

Negative, the next Thing is to be an Iſſue, that 

they may not plead in infinitum. 

Anciently all Pleadings were in French; but by Lutw. 63. 
Stature they are to be in Latin. They are to be 36 E. 3. c. 15. 
in Latin and fo inrolled ; but pleaded in Engliſh. 

And there is a Plea Pais Darrien Continuance, 
where the Defendant hath pleaded a Plea, and 
belore Trial, there happens ſome new Matter, 
—_ __ y 1 as — *-c 
t ma pleaded after Iſſue joined, at any Time Cro. Jac. 646. 
before he Verdict; but after Verdict, and before * 
Day in Bank, there is no Day to plead it, ſo that the 
Remedy is Audita querela. A Plea may be amend- 2 Lill. 322. 
ed, on Leave of the Court, if it be but in Paper, 
and not entered, paying Coſts. And if the Plain- 
tiff alters his Declaration, after the Defendant hath 
pleaded to it, the Defendant may alter his Plea. 
If where the Defendant pleads an inſufficient Plea, 
Iſſue is joined on that Plea, and a Verdict given , 1 
for the Defendant; the Plaintiff ſhall not after - Cr R. 
wards take Advantage of the Inſufficiency of the“ 
Plea, A Defendant in any Suit may plead ſeveral 4 & 5 Ann. 
Matters; but if any ſuch Matter be excepted to, c. 16, 
and found Inſufficient, Coſts ſhall be given. And 
no dilatory Plea ſhali be allowed in any Court of 
Record, unleſs the Truth be proved by Affidavit, 
8 2 ſhewn. ö 
a Copy of the Plaintiff's Declaration eli-Ingit. | 
vered to the Defendant's Attorney before the Eſſoiu- wy Legal: 
Day, he may becompelled to plead that Term, or Judg- - 
ment ſhall be entered againſt him. By the Courſe 
of the Court, the r is to Anſwer the — 
2 erm 
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Term in which he appears, if it be an iſſuable Term, 

and the Writ is returnable at the Beginning thereof; 

but generally a Defendant hath Time to plead till the 
next Term. 

2 Lill. 30. One indicted of Felony, Sc. ought not to be 
admitted to plead to the Indictment, till he hold 
up his Hand at the Bar; which is in Nature cl 

H. P. C. 228. an Appearance, A Priſoner on his Arraignment 

243 may plead or demur to the Indictment, &c. But i 

be plead Miſnomer, which goes in Abatement of 
the Indictment, he is to — in his true Name, 

3 Inſt. 213, and by that Name may be forthwith indicted. H 

214. may plead in Bar, Auterſoits acquit; Auterſoits convit 

_— wy udgment; Anterfoits attaint, &c. That he was 
heretofore acquitted, convicted, or attainted of th; 

H. P. C. 244, ſame Felony. But in Appeal of Death, Auterfoi 

Ke. acquit, or Amnterſoits attaint, upon Indictment of th: 
ſame Death, 1s no Plea. 

Alſo a Criminal may plead a Pardon; or Benefi 
of the Clergy ; But he does not uſually plead Be. 
nefit of the Clergy, till he has otherwiſe pleaded. 


19002. 


OOR are thoſe Perſons which are a Burden to 
and Charge upon a Pariſh. 

Dalt. Juſt. e. And there are three Sorts of Poor; by Impotency, 

73. Se. 35. as Infants, tue Aged, Decrepit, Blind, Sick, Ideots, 

Ce. by Caſualty, as where Perſons are ruined by 

Accidents of Fire, Water, Robbery, Loſſes in Trad, 

overcharged with Children; by Prodigality and 

Debauchery, as idle Perſons, Pilferers, Strumpets, 

Ce. The firſt Sort, the Overſeers of the Poor are to 

provide for; the ſecond, employ in Work, or if 

not able to Work, relieve with Money; and the 

third Sort, are to be ſent to the Houſe of Correction, 

to be put to hard Labour for their Maintenance, 

without being chargeable to the Pariſh. But if any 

Poor demand Relief that are not {ſettled in a Pariſh, 

they ought to be remoyed to their proper Pariſhes, 

Dalt ch. 73. and there be relieved. And the Overſcers are to 

Sedt. 28. rovide an Houſe for Habitation for the impotent 

oor only. 


* For 
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m, For providing for poor Perſons ; Overſeers may 43 El. c. 2. 
f; make a Rate upon every Inhabitant of the Pariſh, 
te and Occupier of Lands, Houſes, Tithes, perſonal 
Eſtate, Cc. to raiſe a Stock to ſet the Poor to Work, 
be relieve the Impotent and other Poor not of Ability 
Id to Work, put out poor Children Apprentices, &c. 
0 But where a Father or Grandfather, Mother or Grand- 
Nt, mother, or Children, of poor impotent Perſons, are 
1 of Ability, they ſhall maintain them, as a juſtice 3 
af ſhall appoint, on Pain of 20 f. per Month. A ve 23 
1 Grandfather or Father in Law, married to the Grand- e. 20. 


mother, or Mother (of Ability) is within this Law : 
Wa And if the Father of Children, leaves the Pariſh, 


Vas and there is a Grandfather of the Children to be found; 
th this Grandfather if he be able, it is faid, is charge- 2 Lill. 333. 
Pits able with the Keeping of the Children, and not the 


the Pariſh. Where Money has been given by Will to Chanc. Rep. 
f a Pariſh generally, without ſaying to what Uſe, it 134. 
b hath been decreed in Equity to the Poor of the 
bes Pariſh, for their Relief and Maintenance. There 
are Fines and Forfeitures directed by Statute for the 
Uſe of the Poor; concerning Ale-Houſes, Drunk- 
enneſs, unlawful Gaming, Swearing, Weights and 
Meaſures, Cc. : 
A Settlement of Poor in a Pariſh, to be entitled Dalt. 165, 
to to Relief, is gained ſeveral Ways; by Birth, when 167, 159. 
Baſtards of Vagrants, Cc. but a Baſtard muſt be with 
the Mother while a Nurſe-child till ſeven Years old, 
and then be ſent to the Pariſh where born; and 
Children born in Gaols, are to be maintained at 
the Charge of the County: By Continuance of Reſolut. 
forty Days in a Pariſh, after publick Notice tothe Juttic. 1633. 
Churchwardens and Overſcers, Cc. By executing a 
publick annual Office in the Pariſh, on a Man's own 
Account: By paying a Share to the Taxes of a Pariſh, 
as to Church or Poor Rates, Cc. By living as a 3 &4W.&M. 
hired Servant for a Year, in the Pariſh, being un- | 
married and not having a Child or Children: By 
being bound Apprentice, and inhabiting in a Pa- 
riſh: By renting a Tenement of 101. a Year in the 
Pariſh, Cc. So that a Perſon being ſettled by any fuch 
Means, and not having acquired a Settlement ſince 
elſewhere, if he falls into Poverty, ſhall be entitled to 


Relief from the Overſeers of the Pariſh. 
Bb 3 It 


- 
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SeR. 25. 


43 El. 3. c. z. 


3 Car. 1. e. 4. 
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Tf a Pariſh extends into two Counties, the Over- 
ſeers ſhall not divide themſelves, but execute their 
Office in all Places within the Pariſh ; But the Ju- 
{tices of Peace in their ſeveral Juriſdictions, are to 
nominate them, give Warrants to levy Taxes, &. 
By Statute, Churchwardens of Pariſhes, and alſo 
two or three Houſhoulders are to be nominated 
yearly in Eafter Week by two Juſtices, as Overſeers 
of the Poor; who are to meer at the Church once 


a Month to conſider of Ways to relieve the Poor, 


Cc. And yield true Accounts to the Juſtices at 
the End of the Year. Churchwardens and Over- 


. ſeers, with the Aſſent of 8 may ſet up 


13 & 14 Car. 
2 C. 12. 


3 & AW. & M. 
c. 11, 


8 & 9 W. 
8. 30 
9 & 10 W. 
c. 11. 


25 


2 


12 Ann. c. 18. 


5 Geo. c. 8. 


9 Geo. e. 


any Trade, Cc. for ſetting to Work and better Re- 
lief of the Poor. Perſons coming to ſettle in a 
Pariſh, and renting a Tenement under 10 l. a Year, 
may be removed in forty Days. Books of Regiſter 
of che Poor are to be kept in every Pariſh, And 
every Eaſter Week (hall be examined, and a new Liſt 
made, and none others to receive Collection. Per- 
ſons receiving Relief are to wear Badges on their 


Right Shoulders. Poor Perſons may remove to o- 


ther Pariſhes, by Certificate from the Church- 


. wardens and Overſcers, owning them to be Pariſhi- 


oners, and agreeing to receive them when they become 
chargeable, c. But none ſhall obtain a Settlement on 
Certificate in another Pariſh, without renting 101, 
a Year, &c, And Servants ſhall not gain a Set- 
tlement, unleſs the Maſter be legally ſettled. Where 
any Cliiid is left upon a Pariſh, Churchwardens, 
Cc. may ſeize the Goods of the Father, Mother, &c. 
io provide for the Child. ; 

Juſtices are not to order Relief to any Poor, till 
Oath made of Cauſe; and they are to be regiſtred in 
the Pariſh-Books, as other Poor: Curchwardens and 
Overſeers, G c. may purchaſe or hire Houſes and 
contract with Perſons for Lodging, ſetting to Work, 
and maintaining of Poor; And Poor refuſing to be 
10 lodged and kept, ſhall be ſtruck out of the Pariſh- 
Books, Perſons taxed to the Highways, or making 
a Purchaſe under 30 J. Value, do not gain any Set- 
tlement. | | 


Poſſeſſion. 
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Poſſeſſion. 


Oſſeſſion is either actual, or in Law : Actual Poſ- 
ſeſſion, is where a Man _— enters into 
any Lands deſcended or conveyed to him. Poſſeſ- 


ſion in Law, is when Lands are deſcended to a 


Man, and he hath not entered thereinto. 

Long Poſleſſion, exceeding the Memory of Man, 1 Inſt. 115, 
eſtabliſheth a Right; but if by the Knowledge of Bratt, 
Man, or Proof of Record or ſufficient Matter, the 
contrary is made out, though it exceeds the Memory 
of any Man living, this is ſaid to be within the 
Memory of Man. But the Law doth favour a long 
Poſſeſſion as an Argument of Right, although no 2 Inſt. 118. 
Deed can be ſhewn ; rather than an ancient Deed, 
without Poſſeſſion. A continued quiet Poſſeſſion, is 1 Inſt. 6. 

a violent Preſumption of a good Title. And not 

only he that is out of Poſſeſſion, on bringing his 

Action, muſt make a Title; But if one would vaugb. 8,58 
recover any Thing in the Poſſeſſion of another, he is g,, * *'* *? 
to prove his own Title better than the other's, as 

well as deſtroy his Title. A Man upon a Leaſe and 12 => 
Releaſe, is in Poſſeſſion to all Intents, except bring- 335 
ing Treſpaſs; which tis ſaid cannot be brought with- 

out a Pedis poſitio. | 

To make Poſſeſſion good on Entry, the former 
Poſſeſſor and his Servants, Cc. are to be removed 
from the Land. If one hath been out of Poſſeſſion H. 8 
ſixty Years, if his Entry is not taken away, he may * 1 
enter and bring his Action of his own Poſſeſſion; 4, P © 
on the Statute of Limitations, One for the Defence Halt. 338. 
of his lawful Poſſeſſion of a Houſe, may aſſemble 5 Rep. 91. 
his Friends to reſiſt thoſe that threaten to make an 
unlawful Entry, Cc. | 

But not to Defend his Perſon, whilſt out of Poſ- 


ſeſſion of the Houſe. 


B b 4 Poſſcſſio 


Lit. Seck. 8. 
Inf}, 11,15. 


Terms de 
Ley 483. 


3 Inſt, 47, 96. 
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Poſſefiio kratris. 


PPT 70 fratris ſignifies in the Law where a Man 
th a Son and a Daughter by one Woman, or 
Venter, and a Son by another Venter, and dies; If 
the firſt Son enters, and dies, without Iſſue, the 
Daughter ſhall have the Land as Heir to her Brother, 
although the ſecond Son by the ſecond Venter iz 
Heir to the Father. But if the eldeſt Son dies with- 
out Iſſue, not having made an actual Entry and 
Seiſin, the younger Brother by the ſecond Venter, as 
Heir to his Father, ſhall enjoy the Land; And not 
the Siſter as Heir to her Brother, &c. 


Pound. 


8 are for the Detaining of Cattle, on 
taking Diſtreſſes for Rent: And are of two 
Sorts, Pound Overt or open, and Pound Covert. A 
Pound Overt, is every Place wherein a Diſtreſs is 
put, whether it be common Pound, or Backſide, 
Cc. whereto the Owner of the Diſtreſs may come to 
give them Meat, without giving Offence for coming 
to and being there for that Purpoſe. Pound Covert, 
is ſuch a Place where the Owner of the Diſtreſs may 
not come to give them Meat, &c. as in a cloſe Houſe, 
or other Place. + 23 

Where Cattle are kept in a common Pound, no 
Notice 1s neceſſary from the Landlord to the Owner, 


to feed them; he is to take Notice of it: But if they 


are impounded in any other open Place, it is other- 
wiſe, If Cattle are impounded in a cloſe Pound, 
as ſome Part of the Landlord's Houſe, &, the Land- 
lord is to Feed them, at his Peril; and tis ſaid with- 
out any Satisfaction for it. 

If a Diſtreſs be taken and impounded, the Owner 
cannet break the Pound and take it away, though 
it was taken wrongfully, * 


Vide Diſtreſs, Replevin, Reſcous: 
Pema. 
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Pꝛemunire. 


I PRemunire is an Offence, whereby one ſhall in- 
cur the Penalties of the Statute 16 Kich. 2. 1 Inſt, 129. 
commonly called the Statute of Premunire, and o- 3 Inſt. 120, 
ther Statutes, made againſt the Incroachments of 126. 
þ Rome, concerning Papal Proceſſes, the Popiſh Reli- 
th gion, Supremacy of the Crown, Cc. The Penalty Davis. Rep. 
is to be out of the King's Protection, to forfeit all 83, 84. 
* W Lands and Goods; and be impriſoned and ranſomed 
at the King's Pleaſure, And a Premnnire lieth as 
well for the Party grieved, as the King, and 
both may join in one Writ ; But theſe Laws ma- 3 Inſt. 23, 
king the Offence of Præmunire ſo ſevere, it hath 163. 
been obſerved, that like other Laws of Severity, they 
* _ —_ —_— Real - bi 
ubjects ſuing in a Foreign Realm, or impeaching 2, E. 2. 
on there any — of the King's Courts; pur- 106 R. 2. 
hh chaſing Bulls, Cc. from Rome, or elſewhere ; Main- 
A taining the Juriſdiction of Rome in England; Ap- , El. 
1 pealing to Rome; Refuſing the Oaths of Suprema- 1 El. 


le, cy, Cc. are guilty of a Præmunire, by Statute. 3 Car. 2,&c. 
to And there are other Caſes, relating to the Subject, 

8 wherein Perſons may incur a Præmunire. 

t, A Perſon out of the King's Protection, on Pre- 

ay munire, is out of his Protection, ſo as not to bring 

le, any Action: He cannot be {lain as an Enemy, as 


was anciently held. 


4 Prerogative. See King, 


1 Inſt, 113. 
Lit. 130. 


6 Rep. 60. 
1 Inſt, 113, 
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114, 115. 


Cro. El. 441. 
Cro.Car.419. 


2 Roll. 290, 
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Preſcription. 


13 is a Title acquired by Uſe and Time, 
and allowed by Law : And the Law ſuppoſes 
a Diſcent, or purchaſe originally. _ 

It is to be Time out of Mind, and is for the moſt 
Part perſonal ; being made in the Name of a certain 
Perſon, or his Anceſtors, or thoſe whoſe Eſtate a 
Man hath ; or of a Body Politick, their Predeceſſors, 
Cc. A Preſcription is to be always alledged in the 
Perſon, and muſt have, by common Intendment, a 
lawful Commencement : Alſo peaceable Poſſeſſion, 
and Time, are inſeparably incident to a Preſcription, 
Tenants in Fee- ſimple, are to preſcribe in their own 
Names; and Tenant for Life, or Years, Cc. in the 
Name of him who hath Fee. And where a Perſon 


would have a Thing that lies in Grant by Preſcrip- 


tion, he muſt preſcribe in himſelf, and his Ance- 
ſtors whoſe Heir he is; not in himſelf, and thoſe 
whoſe E ſtate he has, for he cannot have their Eſtate 
that lies in Grant, without Deed, which mult be 
ſhewed. But a Copyholder, by Reaſon of the Baſe- 
neſs of his Tenure, cannot lay a Preſcription in him- 
ſelf and his Anceſtors ; though he =, preſcribe in 
the Name of the Lord of the Manor, That the Lord 
and his Anceſtors have had, ©&c. And this ſerves 
where Perſons cannot preſcribe in their own Name, 
or of any certain Perſon ; as Inhabitants of a Town, 
Cc. Pariſhioners, cannot generally preſcribe ; but 
may alledge a Cultom : Inhabitants may preſcribe in 
a Matter of Eaſement, for a Way to a Church, Bury- 
ing Place, Cc. 

To lay a Preſcription, a Perſon muſt ſhew that 
he and his Anceſtors, or all thoſe whoſe Eſtate he 
hath, have Time out of Mind of Man, had and 
uſed to have Common of Paſture, Cc. in ſuch a 
Place, being the Land, Oc. of another. And one 
cannot make Title to Land by Preſcription ; but on- 
ly to rent, or profit out of Land : It relates to a 

ee · ſimple, but is always apply d to incorporcal In- 
heritances. And nothing may be preſcribed, which 
cannot be raiſed by Grant at this Day. A Preſcrip- 
| tion 


* 
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tion muſt not be laid in an Uncertainty; againſt the 2 Roll. Abr. 
publick Good, or Religion, &'c. | 264, 270. 

One may make Title by Preſcription only, To an Lutw. 381. 
Office, Fair, Market, Toll, Way, Water, Rent, Raym. 232. 
Common, Park, Warren, Franchiſe, Court-Leet, 2 Lill. 345. 
Cc. And if a Court to hold Pleas held by Pre- , Roll. g 
ſcription, be confirmed by the King's Letters Patent, 18 
this does not deſtroy the Preſcription; but tis ſaid 9 
the Court may be held by Preſcription as before. : 

No one can gpreſcribe againſt an Act of Farlia- 7 Rep. 28. 
ment; or againſt the King, where he hath a certain 1 Inſt. 113. 
Eltate and Intereſt. But I apprehend that Preſcrip- | 
tion is againſt the King's Prerogative. 


Preſentation. 


Reſentation is where the Patron of a Church 
preſents or offers his Clerk to the Biſhop of the 
Dioceſe to be inſtituted in his Church. 
This may be done by Word, or Writing: The 1 Inſt. 135. 
King may preſent by Word, or in Writing, under 


any Seal, who cannot do any other legal Act but by 


Matter of Record. Where an aggregate Corporation 

doth preſent, it muſt be under Seal. A Dean and 

Chapter, cannot preſent the Dean: Nor can any 2 Roll. Abr. 

Patron preſent himſelf; but he may be admitted by 348. 

the Ordinary, and it ſhall be good. A Preſentation I utu. 40 

of a Layman to a Benefice, if he be admitted is no 

Nullity ; but he ſhall be Parſon de fatto, 
Preſentation to a Vicarage, of common Right be- F. N. B. 33 

longs to the Parſon. A Man muſt ſet forth a Pre- 34. * 

ſentation in himſelf, or thoſe from whom he claims Vaugh. 7. 55. 

in Quare Impedit; And it ought to be alledged in him Cro. El. 518. 

who hath the Inheritance. And when fix Months 13 E. 1. c. 5. 

paſs hanging the Writ, Cc. by the Diſturbance of 

any one, fo that the Biſhop hath a Right to preſent 

by Lapſe ; Damages ſhall be recovered by two Years 

Value of the Church, if the Perſon loſe his Pre- 

ſentation : And if he recovers his Preſentation, 2 Inſt. 362. 


within the ſix Months, Damages to half a Years 


Value, Cc. 


2 | Where 
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When the Patron is a Papiſt, the Univerſities ſhall 
reſent: And where and how the King, Infants, 


eme Coverts, Coparceners, Cc. are to preſent, 
Vide Advowſons. 


| See alſo Lapſe, Parſon, and Patron, &c. 


2 Inſt. 739. 


2 Lill. 353. 


Terms de 
Ley. 488. 


Staund. 11. 


Pieſentments. 


3132 is an Information made by the Jury 
in a Court, before a Judge or Officer who 
hath Authority to puniſh any Offence, done con- 
trary to the Law. Or it is that which a Grand Jury 
finds and preſents to the Court, without any Indicd. 
ment delivered ; and 1t 1s afterwards reduced into 
the Form of an Indictment. It is drawn up in Ex- 
liſh by the Jury, for Inſtructions to draw the Indict. 
ment by; And differs from an Indictment, in that 
an Indictment is drawn at large in Latin, and brought 
ingroſſed to the Grand Jury to find. 

There are likewiſe Preſentments of Juſtices of 
the Peace, in their Seſſions, of Offences in order 


to their Puniſhment in ſuperior Courts; Preſent- 


ments of Courts-Leet, of Crimes and Offences ; 
And in Courts-Baron, of Surrenders, Admittances, 
and other Procecdings. | | 


Pimer Seilin. 


Rimer Seiſin is uſed in the Common Law for a 
Branch of the King's Prerogative, by which 
he hath the firſt Poſſeſſion or entire Profits for a 
Year, of all the Lands and Tenements, whereof his 
Tenant (holding of him in Capite) died ſeiſed in his 
Demeſne, as of Fee, his Heir then being at full Age. 
And this the King antiently took in Lieu of the 
Profits which he might claim until Livery was ſued, 
or tendered. | 
Since the Taking away of the Tenure in Capite, by 
Statute, this Primer Seiſin hath of courſe fallen to 
the Ground. 


Piüin⸗ 


| away 
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Pꝛincipal and Acceſſary. 


Pore is the principal Agent, that actually 
commits any Crime: And the Acceſſary is he 
who is aſſiſting him in the doing it ; or that conceals 
him after done. | | 

In the Higheſt, and loweſt Offences, there are no 1 Inſt. 571; 
Acceſſaries ; but all are Principals. In Felony, Ac- | 
ceſſaries are either before, or after the Fact; Before, 
where one adviſes or procures the Felony, but is ab- 
ſent when done; After, when a Man receives, aſ- 
ſis, Cc. knowingly any one that bath committed 
Felony. He that is preſent and aiding to the Stab- H. P. C. 58. 
bing of another, is not a Principal, but an A 
to the Stabbing, within the Statute of 1 Fac. 1. 
which extends only to him who aCtually gave the 
Stroke, Cc. He who counſels or commands any un- Plowd, 475. 
lawful AR, ſhall be adjudged acceſſary to all that 
follows upon it; as if it be to beat another, and he | 
is beat ſo that he dies, Cc. A Servant may be ac- 3 Inſt, ros, 
ceſſary in relieving his Maſter, or aſſiſting him in his 138. 
Eſcape : A Husband receiving his Wife, will make 
him acceſſary; but where the Husband commits Fe- 
lony, if the Wife receives him, ſhe ſhall not be ac- 
ceſſary. Perſons furniſhing others with Weapons; H. P. C. 
finding a Felon a Horſe, for his Journey, or relieving 218, 219. 
him with Money, Victuals, Cc. will make them | 
acceſſary. Acceſſaries before the Fact, in Murder, 
Robbery, Burglary, Petit 2 Witchcraft, 
ſtealing Women having Lands, &c. Clergy is taken 
— by Statute. 3 
By the Common Law, If a Principal be pardoned, 4 Rep. 43. 
before Judgment, or hath his Clergy, the Acceſſary 
may not be tried; but if it be after Attainder, the H. P. C. 47. 
Acceſſary ſhall be arraigned. Where the Principal Dalt. 3 39. 
dies before attainted, or is acquitted by Verdict, Sc. 
the Acceſſary ſhall be diſcharged. And if the Prin- 
cipal appears not, though the Acceſſary may be put 
to "_ he ſhall not be tried till the Principal is 
attainted, 


By 


992 
1 Ann. c. 9. 
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By Statute, If any Principal ſhall be convicted 
of Felony, or ſtand mute, or challenge above 20 of 
the Jury, it ſhall be lawful to proceed 2 the 
Acceſſary, before or aſter the Fact, in the ſame Man- 
ner as if the Principal had been attainted; And not- 
withſtanding ſuch principal Felon ſhall be admitted 
to Clergy, be pardoned, Cc. before Attainder; and 
the Acceſſary ſuffer as if the Principal were attainted, 


Vide Acquittal, Commandment, Clergy, 


Dalt. 421, 
422. 
5 H. P. C. 98. 


Inſt. 209. 


P. C. 54 


95. 


3 Jac. 1. c. 10. 


1 Inſt. 295 
9 Rep. 87. 


Felonp, &c. 


Pꝛiſon and Pꝛiſoners. 


Very Place where a Man is reſtrained from his Li. 
berty is a Priſon. 

When any Perſon is taken up upon Proceſs, he is 
to be committed to Priſon, or be bound in a Re- 
cognizance with Sureties, or give Bail according to 
the Nature of the Caſe, to appear at a Day in Court, 
to anſwer for his ſuppoſed Offence, &c. IF one is 
brought before a Juſtice of Peace for Felony, if a Fe- 
— has been committed, and the Party is only ſu- 
ſpected, the Juſtice mult commit him to Priſon, or 
bail him: But if no Felony be done, he is to diſ- 
charge him. And where a Perſon is committed to 
Priſon for Treaſon, Felony, Cc. he cannot general! 
be diſcharged till indicted and acquitted ; Though 


one taken and committed to Priſon in a Civ 


Action, may be releaſed and ſet at Liberty by the 
Plaintiff, 8 y 
An Offender which is to be conveyed to Priſon, 
ſhall bear all the Charges of it ; if he refuſes, the 
Conſtable of the Place where he hath Goods, on 
Warrant from a Juſtice of Peace, may ſell ſo much 
of his Goods as ſhall be ſufficient to ſatisfy the 
Charges; And if the Offender hath no Goods, the 
Conſtable, Churchwardens, Cc. are to make a Tax 
upon every Inhabitant of the Pariſh to pay the Charge, 
But while he is in Priſon, the Gaoler is bound to give 
him Suſtenance; and mult not ſuffer him to die for 
Want. 
A 
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A Priſoner for the King ſhall not be charged in 1 Lev. 125, 
any Action at the Suit of a Party, without obtain- 146. 
ing Leave of the Court. Every Judge of B. X. may 2 Lill. 357- 
ſend Priſoners with their Indictments to the Places 
where the Crimes where committed. The Court of ,, Mich. 
B. R. may ſend for a Priſoner out of the Marſpalſea 1650. 
Court, by Rule of Court, without Habeas Corpus, 3 
that Priſon belonging to this Court ; but they can- 
not ſend for a Priſoner out of any other Priſon, but 
by Writ of Habeas Corpus. A Priſoner for Debt Dyer 275. 
may be removed from the Fleet to the King's Bench, 
and thence to the Marſhal ſen, &c. on ſomething 
charged againſt him in the Habeas Corpus, or Return, 
or on bringing him into Court. | 

The Statutes enact, That Sheriffs of Counties ſhall 19 H. 7. c. 10. 
have the Keeping of Common Priſons, except ſuch as 
are held by Inheritance. Juſtices of the Peace may „ ee 
tax the County towards Relief of Priſoners. Priſo- 9 W. 3» 
ners in the King's Bench and Fleet Priſons, are to be 
actually detained within the ſaid Priſons, or the 
Rules, till diſcharged ; And Profits of the Marſhals 
and Wardens Places are liable to Sequeſtration for Pay- 
ment of a Debt on Judgment, on Eſcape, &c. Judg- 
ment may be ſigned againſt a Perſon in the Fleer, 
entering a Declaration, &c. after a Rule to plead to 
be out at 8 Days: Priſoners in the King's Bench are 
not to pay above 2 5s. 6 d. per Week Chamber-Rent, 
&c, Perſons committed in Cuſtody in the King's 1 Ann. e. 6. 
Bench or Fleet, going at large, an Eſcape-Warrant 
ſhall be granted; by Virtue whereof the Priſoner 
may be taken up and committed on a Sunday. But a 
Priſoner may go out of the Rules, on Rule of Court, 
about his Buſineſs, Sc. ſo as he goes not into the 
Country, to Plays, or Diverſions. 

There have been ſeveral Statutes from the Begin- 
ning of King Charles's Reign down to this Tune, 
for Diſcharging poor Inſolvent Debtors out of 
Priſon, where they have had no Eſtates or Effects to 


pay their Debts. 
See Habeas Cozpus, Impꝛiſonment. 


Ptt- 


384 


4 Rep. 123. 
Latch. 260. 


3 Rep. 23, 
a 123. 0 


tee and Leſſee there is Privity of Eſtate only 3 fo 


3 Rep. 23. 


3 Lev. 295, 
296. 


Latch. 260. 
13 E. 1. 


1 Inſt, 214. 


A2 Inſt, 516. 
3 Rep. 79, 
87, 91. 


The Common Law Common-⸗Placed. 


Paivies, and Strangers. 


Piies are thoſe that are Partakers, or have an 
Intereſt in any Action or Thing, with another; 
or any Relation to another. 4 

And there are five ſeveral Manners of Privities 
viz. Privies in Blood, as the Heir to the Anceſtor; 
Privies in Repreſentation, as Executors or Admint 
ftrators ; Privity in Reſpect of Eſtate, as - be 
tween Donor and Donee, Leſſor and Leſſee, Cc. Pri- 
vity on Account of Contract; and Privity in Re- 
gard to Eſtate and Contract together. There ar; 
alſo Privies in Tenure, as Lord and Tenant. 

If a Leſſor grants his Reverſion, between the Gran- 


between Leſſor and Aſſignee of the Leſſee. Privity 
of Contract is perſonal Privity, and extends only to 
the Perſons of Leſſor and Leſſee, as where the Leſ- 
ſee aſſigns all his Intereſt ; here the Privity of Con- 
tract remains, though the Privity of Eſtate is re- 
moved by the Leſſees Aſſignment. Privity in Re- 
ſpect of Eſtate and * — together, appears where 
the Leſſee aſſigns his Intereſt, but the Contract be- 
tween Leſſor and Leſſee as to Action of Debt con- 
tinues, the Leſſor not having accepted of the Af: 
ſignee. But where Privity of Contract is altered by 
Aſſignment of an Executor, before any Rent due, 
and afterwards the Privity of Eſtate by Aſſignment 
of the Executor's Aſſignee ; Nothing remains where- 
by to maintain any Action. Executors, Cc. Privies 
in Right and Repreſentation, are entitled to the 
lame Actions as the Teſtator might have brought. 
Privies are alſo in Deed, or in Law; where the 
Deed makes the Relation, or the Law 1mplies it. 
Strangers to Deeds, who are not Parties nor 
Privies, ſhall not take any Advantage of Con- 
ditions of Entry on Lands, Cc. only 1uch as are 
Parties and Privies : But then they are not obliged 
to make their Claims on a Fine levied, till 5 Years; 
whereas Heirs being privy to the Party that paſſed 
the Fine, are barred preſently, though under Impe- 
diments, Cc. 
pu. 
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Paivilege. 


Rivilege ſignifies ſome Benefit or Advantage, 
which one Perſon or Place hath beyond others : | 
And it is called Real, where granted to a certain 8 
Place, Corporation, Cc. And Perſonal, when al- 5 
lowed to any Perſons, contrary to the Courſe of the 
( A nota Tiats cmd 
e County Palatines are privileged, as to Pleas ; ſo 4 Inſt 212. 
that no inhabitant of ſuch County thall be compelled 8 3. wi 
by any Writ to appear or anſwer out of the ſame; 
Except for Error, and in Caſes of Treaſon, Cc. Theſe 
Counties are four; the County of Lancaſter, Che- 
fer, Durham, and Ely : And the County Palatines Crompt. jur. 
of Cheſter and Durham, are by Preſcription ; where 133. | 
the King's Writs ought not to come, or be allowed, 
but under the Seal of thoſe Counties, un- 
leſs it be Writs of Proclamation. The County 1 Danv. 750, 
Palatines are reckoned amongſt the Superior Courts. 
And; the Cinque Ports, Dover, Sandwich, Rumney, 1 Saund. 74. 
Winchelſea, and Rye, with other Towns adjoining, Crompt. 137, 
have Privileges and Franchiſes to hold Pleas, Cc. 134. 
The King's Writs likewiſe not running there: But 
on a Judgment in any of the King's Courts, if the 4 Inſt. 223. 
Defendant hath no Lands or Goods but in the 
Ports; the Plaintiff may get the Record certified 
into Chancery and from thence ſent by Mittimus 3 Leon. 3. 
to the Lord Warden to make Execution. The Uni- 
verſities are 1 as to their Scholars, Servants, 
Miniſters, &c. Many Cities have Privileges to plead 
and be impleaded, in their own Juriſdictions ; And 
Courts of Manors have the ſame Privilege. Officers 
and Miniſters of the Superior Courts at Weſtmin- 
fer ; and thoſe who have Suits therein depending, 
are privileged in their Perſons. But Attorneys are 2 Lill. 369, 
to plead their Privilege : And if a privileged Per- 368. 
ſon in one Court, do ſue a privileged Perſon in 
another Court, the Perſon ſued ſhall not have his 


Privilege. A Barrifter at Law, attending on the 1574 
Court, ought to have 2 = in 9 
c n- 
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2 Lev. 129. Tranſitory Actions in Middleſex. 'Tis faid a Serjeant at 
Law is ſueable in any Court, having no Privilege, 
Lutw. 1667. An Attorney, ſo long as he is an Attorney upon 
Record, though he do not practice, is to have 
"SR. de oe date of cls? 
; Peers, are privileged from Arre their Per- 
* ſons: And Members of Parliament, ſhall have 
Privilege of Parliament, for themſelves and Ser- 
vants, to be free from Arrelts, Cc. Alſo this Pri. 
vilege extends to their Horſes and Goods to be 
8 H. 6. c. 1. free from Diſtreſſes. The Members of the Convo. 
cation, and their Servants, Cc. have the like Pri- 
vilege 1n attending their Houſe, as Members of Par- 
7 Ann, c. 12+ liament in theirs And Ambaſſadors, their Ser- 
vants, and Goods, are privileged from Arreſts and 
Diſtreſſes; and it ſuch are arreſſed, the Attorneys, Bai- 
lifts, &c. ſhall ſuffer ſevere” Corporal Puniſhment, 
12 W. z. e. 3. But Actions may be proſecuted againſt Peers, and 
Members of Parliament, after a Diffolution or Pro- 
rogation, until a new Parliament called, and after 
Adjournment for above 14 Days; by Summons, 
Original Bill, &c. And you may ſequeſter their 
Eſtates for Default of Appearance, Cc. But not ar- 
; reſt their Bodies. , | 
1 Anh, c. 8. Actions proſecuted againſt Officers of the Reve- 
nue for Breach of Truſt, ſhall not be ſtay'd by 
Colour of Privilege ; though ſuch Officer be a 
Member of Parliament. 
No Privilege ſhall extend to Treaſon, Felony, or 
Breach of the Peace; nor be allowed on an In- 
dictment, though the Perſon be a Peer. 


Pꝛoceſs. Vide Trits, 


Pꝛochein 
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Pꝛochein amy. 


1 Pſccteio Amy, br next Friend, is commonly 
taken for Guardian in Socage ; but otherwiſe, | 

be it is he that appears in Court for an Infant Terms ds 

who ſues any Action, and aids the Infant in Pur- Ley 493. 
ſuit of his Action: And to ſue, an Infant may not 
r. make an Attorney, but the Court will admit the 
WF next Friend of the Infant Plaintiff; And a Guardian 

id for an Infant Defendant, as his Attorney. Where 2 Lill. 52. 
vo Guardian is appointed by the Father, Cc. of an 
Infant; the Courſe of the Court of B. K. hath been 
do allo one of the Officers of the Court to be Pro- 

thein Amy to the Infant to ſue. 


5, Vide Inkant, Guardian, 


Pꝛokert in Curl. 


B Rifert in Curia is whete the Plaintiff dedlates 
upon a Deed, or the Defendant pleads a 
Deed, which mult be done with a Profert in 
” | 
He who is Party of ptivy in Eſtate or Inte- „ Ren 82. 
reſt, or juſtifies in Right of him who is ſuch ; IM 2 
If he pleads a Deed, though the Patty or Privy 
claims but Part of the Original Eſtate, he muſt 
ſhew the Original Deed : But where a Man is a 
Stranger to a Deed, not doth any Thing in Right 
of the Grantee; &c. there he may plead the Deed 
without a Profert in Curia. And a Man may claim 6,,, Car. 
1 ©} under a Deed of Uſes, which does not belong to 441, 442. 
him, but the Covenantces; without ſhewing it; 
for he is in by Law. 


Cc 2 Not⸗ 
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5 Rep. 47 Nothwithſtanding a Deed is inrolled in Court 
you cannot plead it in the ſame Court, without 
a Profert in Curia. And if a Deed be pleaded an 
brought into Court, if it be denied, it ſhall u. 
main in Court; and being found Non eft faltun, 

Eid. 74, 755. ſhall be damned. It it be not denied, at the End 

of the Term, it is delivered to the Party whom t 

belongs to. F 

Cro. Jac. 429. If a Man is to plead on an Indenture, which k 

| will make Oath is loſt, the Court will oblige th 
Plaintiff to produce his Counterpart, that the D. 
tendant way plcad to it; or will grant an Imp. 
lance, 

4& 5 Ann, No Advantage of Exception ſhall be taken ( 
want of a Profert in Curia, but the Court is to gin 
Judgment without regarding it; except ſpecially ſi 
down tor Cauſe of Nemurrer. | 


Pꝛohibitions. 


Rohibition is a Writ iſſuing out of the Chan: 

cery, King's Bench, or Common Pleas, to pro 

F. N. B. 39. hibit the Spiritual, or Admiralty Courts, and 

tber . —— from 3 in a . „ez 

Rep. 127. their Juriſdictions, or of which they have no Cox: 

2 — ny nizance : And if the Judge of the inferior Cour; 

z Inſt. 229, or the Party proceeds, notwithſtanding this Writ, at 

601, &c. Attachment or Action of the Caſe may be had + 

gainſt them. But if it appears afterwards, that: 

Matter is determinable in the Spiritual Court, then 

there ſball go out a Writ of Conſultation, &c. to 
„ | 

2 Lil. 38 A Prohibition lies in all Cauſes, wherein a Hz 

* beas Corpus doth lie at Common Law. The Cour 

of B. K. may by the Common Law grant a Prohi- 

bition to the Court of Admiralty to ſtay their Pro- 

ceedings, if they hold Plea of any Matter which 

the Jarman of their Court doth not extend to: 

Lid. 3879, And the Defendant in the Court of Admiralty 

may have a Prohibition after he hath pleaded ; 

| although 
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although he cannot in any other inferior Court. 
But Prohibition doth not lie to the Court of 3 Leon. ca. 
Admiralty in Caſes of Felony, which are to be 314. 
tryd there; Nor to ſtay Proceedings on a Bond 
made beyond Sea, ſued there; or upon a Suit 3 Lev. 60. 
ber Mariners Wages, being for Labour done upon 
om i the Sea, Ge. Vide Stat. 4 & 5 Anne. * 
Prohibitions may be granted to the Prerogative 
n Court, to hinder them from granting Letters of 
e te Adminiſtration contrary to Law; or prevent any 
De other Proceedings, which are not agreeable to the | 
np. Common Law. Where the Eccleſiaſtical Court March Rep. 
hath the ſole Cognizance of a Cauſe, their Proceed- 92. 
1 fa ings are not examinable at Common Law, though 
gin erroneous; and no Prohibition will lie, but the 
ly it Remedy is by Appeal. And Eccleſiaſtical Courts, 2 Lev. 64. 
where the Principal Cauſe is of Eccleſiaſtical Cog- 
nizance, may try Matters triable at Law, which 
come in incidentally : But if they proceed upon | 
Temporal Matters, they ſhall be prohibited. re 
A Prohibition may be granted out of B. X. to 
any inferior Court that proceeds in a Cauſe which 
doth not lie within it's Juriſdiction; But after 2 Lev. 230, | 
han the Defendant hath pleaded to the Action, he | 
pro hath allowed the Juriſdiction of the inferior 
and Court, | 
ta The Court ought not to deny a Perſon a Pro- 2 Lill. 388, 
-0:-W hibition that prays it, if there appear Cauſe for 384. 
un it. Though a Prohibition will not be granted on 
a Motion, the laſt Day of a Term; ſometimes a 
12 — is granted to ſtay Proceedings, till next 
erm. | 


Cc3 Pꝛoperty. 


* 
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Pꝛopert y. 

Pen is a Right that a Man hath to Lands or 
Tenements, Goads or Chattels. And there arg 
three Kinds of Properties ; 1 Abſolute, Pro- 
perty Qualified, and Property Poſſeſſory; And an 
abſolute Proprictor hath an abſolute Power to dif 

pole of his Eſtate as he pleaſes. 
Property 1n Lands, is acquired either by Entry 
Diſcent by Law, or Conveyauce : And in Goodb and 
Chattels, it may be obtained a c many Ways 
but moſt commonly by Deed of Gift, or Bargain and 
2 Lill. 400. Sale. He that hath the Land that lies on both 
Sides of a Highway, hath the Property ove Soil 
Paſch. 1650. Of the Highway. And where the Sea or a River car: 
B. 8s. fies away a Man's Soil in ſo great a Quantity that 
a e Owner can know his Land, he ſhall have hi 
Property; But if the Land be waſted away by little 
Mich. 23 and little, he muſt loſe his Property, Every Owner 
Car. B. R. of Goods, hath a general Property in them : But 
A uLegatee of Goods, hath no Property in the Goods 
bequeathed him, till delivered him by the Executor, 
ill. 22 Car, ſo that he hath the Poſſeſſion. A Perſon may have 
5. S. 2 ſpecial Property in Goods, delivered to him tq 
| keep, &c. And maintain Actions againſt Strangers 
that take them out of his Poſſeſſion: It is the ſame 
of Things dren ip, a 7 * e, Ber 
Rep. 13, pledged or pawned, Cc. But wild Bealts, Deer, 
N ; ; ares, (not encloſed in Parks and made Tame none 


can have Property in: If encloſed and made Tame, 
Palt. 371, there may be a Property in them; but if Deer get 
1-08 


out of a Park, or Conies out of a Warren, any Perſon 
May take them. One may have abſolute Property in 
Things of a baſe Nature, as Maſtiff Dogs, Hounds, 
Spantele, Oc. though not in any Thing Fere Na- 


r 
f 1 in Goods, &c, may be forfeited or loſt 
by Treaſon, Felepy, Degdand, Waif, Stray, Ge. 


Q Pro 


2 
> 
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Pꝛotection. 


Rotection is an Immunity given by the King 
to a Perſon in his Service, to be free againſt 

Suits of Law, for ane Year, and ſo from Year to 
Year. And the King may rom a Protection to 1 Inſt, 130. 
his Debtor, that he be not ſued 'till his Debt is 
paid; but on theſe Protections none ſhall be de- Cro.Jac. 477, 
layed, the Party is to anſwer and go to Judgment, 25 E. 3, 
and Execution ſhall be ſtay d. 

On a Perſon's going over Sea in the King's Service, 
Writ of Protection ſhall iſſue, to be quit of Suits till 
his Return; when there may be a Reſummons a- 

inſt him. But one may proceed againſt him that Terms do 
bath ſuch Protection, until the Defendant comes and Ley. 496. 
ſhews his Protection in Court, and hath it allowed; 
And then his Plea or Suit ſhall go without Day _. 
Though if after it appears that the Party who hath 2 Lill. 39% 
the Protection goes not about the Affairs for which 
it was granted, the Plaintiff may have a Repeal 
thereof; And when the Buſineſs is ended, on his 
Return, a Reſummons, Ce. 1 
There are two Writs of Protection, one cum Claue 
ſula Volumus, and another cum Ganſala Nolumas, | 
And there ou zht to be Cauſe ſhewn in Protections Latch. 19% 
for granting them: It obtained pending the ; 
Writ, they are naught. ; 

Beſides theſe, there axe Protections granted by 
Peers, and Members of Parliament, Cc. But they 
only extend to their menial Servants, and thoſe actu: 
ally employed by them iu Service, 


Ce 4 1220s 


548, 549. 


Finch 359, 
KC, | 
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Pꝛoteſtation. 


Pr Proteſtando, is a Form of Pleading, 
where a Perſon will not directly affirm or 


Joftic, Legal. deny any Thing. And is of two Sorts, one when 


a Man pleadeth a Thing which he dares not af- 
firm, or that he cannot plead for Fear of ma- 
king his Plea double; as if in Conveying by his 
Plea a Title to Land, he ought to plead divers 
Diſcents by divers Perſons, and if he plead two 
Diſcents, it would be a double Plea, then he is 
to plead one of the Matters with a Proteſtando 
inſtead of 'dicit, as Proteſlando quod ſuch a one 
died ſeiſed, ©c. The other Sort, is when a Per- 
ſon is to anſwer to two Matters, and by the 
Courſe 'of Law he ought' to plead but to one; 
in the Beginning of his Plea, he may ſay Pro- 


teſtando that ſuch Matter is not true, GS. And 


then making his Plea further add, Pro Placito di- 
cit, &c. And ſo he may take Iſſue on the other 
Part of the Matter, and is not concluded by the 
Relt which he hath by Proteſtando denied. 

A Proteſtando is ſometimes thus: Proteſſando non 
Cognoſcendo, &c. ſuch and ſuch Things, Pro Placito 


in hac parte dicit, &c. And Proteſtando may be 


uſed in a Declaration; but it is not to be re- 
pugnant, G c. And effectual Matters in Bar, ought 
not to be taken in a Plea by Proteſtation. 


2 Pur · 


* 
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Purpꝛeſture. 


3 is a Word in our Law ſignifying to 
take a Thing from another, and appropriate it 
to a Man's ſelf: And in a general Senſe, it is taken 
for any ſuch Wrong done by one Perſon to another. 
Purpreſture in a Foreſt, is every Incroachment made Manwood . © 
upon the King's Foreſt; by building, incloſing, or c. 10. p. 14. 
uſing any Liberty without lawful Warrant to do 
the Same. If Incloſures are made in Foreſts, Cc. Cro.Jue. 136. 
they may be laid open and deſtroyed ; and Perſons 1 E-3. 
are not to take Wood, &c. but by the View of the Ps. 
Foreſter. Vide Foreſts. | 


Pur beyoꝛs. 


Pryor were ancient Officers to make Proyi- Terms de 
ſion of Victuals, Carriages, Cc. for the King Ley. 

They are mentioned in divers Statutes; but by 12 car 2 c. 24. 
Car. 2. It is enacted that none by Colour of Pur- * 
veyance, ſhall take any Thing from the Subject 

without Conſent ; or raiſe Money for Proviſion or 

other Purveyance of the King, &c. Which ſeems to 


aboliſh this Office. 
Vide The Statute. 


Quan⸗ 
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Quantum Metuit. 


Uantam Mernit, is where a Man retains any 
| Perſon to do Work or other Thing for him, 
as a Carrier to carry Goods, a Taylor to 


; make a Garment, an Artificer to do any 
Thing, Cc. without any certain Agreement with 


Inſtit. Legal. ſuch Perſon : In ſuch Caſe, the Law implies that he 
329,330,333, ſhall pay for them as much as they are worth, 


1 Uiſt. 34+ 


39 H. 6. 
14 U. 


and what ſhall be reaſonably demanded for the ſame. 
If one ſue another upon a Promiſe to ſatisfy him 
for Work done, he muſt ſhew in his Declaration 
how much he deſerved tor his Work; Alto if one 
ſue for a Thing told, where no Price was agreed on, 


he is to thew and aver it to be worth ſo much. 


Where Goods and Wares are delivered by a 


Tradeſman, at no certain Price, or to be paid as 


much as they are worth in general; a Quantum wales 
bat hes : So where the Law obliges one to furniſh 
another with Goods, or Proviſions, as an Innkeepers 
his Gueſts, Cc. „ en e 


Quare Jmpedit, 


7 Uare impedit lies where one is diſturbed by an- 
Helder in his Right of Advowſon to preſent a 
Clerk to a Church. It differs from Darrein Preſent- 
ment, which lies where one and his Anceſtors have 
formerly preſented : But where a Man may have A ſſiae 
of Darrein Preſeutment, he may have allo a Quare 
impedit. 

It lies of a Donative, Chapel, Prebend, Cc. and 
the ſpecial Matter muſt be ſet forth in the Declara- 
tion. A Grantee of a next Avoidance, may have 
this Writ againſt the Patron who granted the Avoid- 
ance, If a Man who hath an Advowſon in Right 
of his Wife, be diſturbed in his Preſentation and 
dies; the Wife ſhall have a Quare impedit, on that 

| 1 Diſtur- 


Beere 


„ 
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Diſturbance. And Executors upon Diſturbance of 
their Preſentment, may bring Quare impedit as well 
as their Teſtator might. 
The Plaintiff in this Writ is to alledge a Preſenta- Cro. El. 518, 
tion in himſelf, or thoſe under whom he claims; | 
and ſo muſt the Defendant. And it is beſt to bring 
a Quare _ as ſoon as may be, and to name the - Rep. 32 
Biſhop in the Writ, which will prevent Lapſe while K. 344. 
the Suit is depending. Damages are awarded in this 
Suit ; and if the Jury find for the Plaintiff, they 
mull find of whom, and upon whole Preſentment g Rep. 51 
the Church is full, how long ſince it was void, 
the yearly Value of the Church, Cc. that Damages | 
may be given accordingly, | 

The King cannot remove an Incumbent preſented, 2 Cro. 383. 
inſtituted and inducted, though upon a Ulurpation, 
but by Quare jmpedit brought, in a judicial Way, 
When one recovers in a Quare impedit againſt an 
Incumbent, the Incumbent is ſo removed by the 
judgment, that the Recoveror may preſent without 
any Thing further; bur ſuch Incumbent continues 2 Rall. Abr. 
Incumbent de facto till Preſentment is made by the 365. | 
Perſon recovering. ; 

A Nonluit in a Quare impedit is fatal, In Quare 1 Inſt. 139. 
Inpedit where the Parties were agreed, the Court 
adviſed the Plaintiff to enter a Diſcominuance, and 
not che Defendant a Non Prof”, £3 So; & > 


Vide Preſentation, 


Qui 


— 
1 
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Qui Tam. 


Ut is where an Information is exhibited 
-—_, againſt any one on a penal Statute, at the 
Finch 340. Suit of the King and the Party who is Informer, 
| where the Penalty for Breach of the Statute is to be 
1 Leon. 119. divided between them: The Party Informer proſecutes 
for the King and himſelf, and may proceed notwith- 
ſtanding the King's Nolle preſequi, being the Proſe- 
2 Lill. 60, cutor, and entitled to Part of the Penalty. But 
if the King brings his Information firſt, it is other- 
wiſe; he will be entitled to the Whole Penalty, 

and may Pardon it, &c. 


| Vide Jnfozmations. 


_ Duod permittat. 


UO P permittat is a Writ which lies againſt any 
Perſan who erects a Building, &c. tho upon his 
own, Land, ſo near the Houſe of another that it 
hangs over it; or that what he erects becomes a 
9 Rep. 33. Nuſance to his Neighbour: And a Continuance of 
5 Rep. 100. this Injury, may be puniſhed, although the Houſe 
101. be granted away to another Perſon. If a Son, on 
Requeſt, do not remove the Nuſance committed by 
| his Father, Quod permittat lies againſt him. 

Terms de Alſo this Writ lies where a Man is diſſeiſſed of Com- 
Ley 507, mon of Paſture, Piſcary, Cc. and the Diſſeiſor aliens 
or dies ſeiſed, and his Heir, enters; then if the Diſ- 

ſeiſee die, his Heir thall bring Quod permittat. 


8. | Quo 
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Quo Minus. 


UO minus is a Writ iſſuing out of the Exche- 
quer, to take the Body of the Defendant, like the 


| Capias in C. B. and Latitat in B. R. It goes out of PraQ.Exche, 


the Office of Pleas, and runs into Wales, where no 
Writ out of the King's Bench or Common Pleas 
does, but the Capias utlagatum. Anciently it was 
ne only to ſuch Pertons as were Tenants or 

ebtors to the King; and at this Day the Practice is 
for the Plaintiff to Surmiſe that for the Wrong 
which the Defendant doth him, he is leſs able to 
pay his Debt to his Majeſty ; which Surmiſe, is to 
give Juriſdiction to the Court of Exchequer, to hear 
and determine the Cauſe. 


Quo Marranto. 


UO Warrants lieth againſt any Perſon or Cor- 
poration, that uſurps any Franchiſe or Liberty 
againſt the King; and 1s brought againſt the Uſur- 
pers to ſhew by what Title they claim ſuch Fran- 
chiſe or Liberty. It alſo lies for Miſuſer or Non- 
uſer of Privileges granted. 

The Attorney General may exhibit a Quo warranto Inſtit. Legal. 
in the Crown-Offce againſt any particular Perſon, 147,148,157. 
Body Politick or Corporate, &c. who ſhall claim 
or uſe any Franchiſes, Privileges or Liberties, not 
having a legal Grant or Preſcription for the ſame ; 
and compel them by Proceſs to appear in the 
Crown- Office, and there to ſet forth by Way of 
Pleading, the Title they have to the Privileges 
claimed ; and Iſſue ſhall be joined and tried thereon 
by Niſi prins, or the Plea determined by the Judges 
on Demurrer, as in other Caſes. But though on 
the Demurrer, the Queſtion be determined for the 
Defendant, yet he has no Coſts allowed him; if a- 
gainſt him, he muſt be fined for the Uſurpation, and 
pay large Coſts to the Proſecutor. See Stat. 9 Ann. 


A 
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A Quo warranto Information may be brought 2 
gainſt a Perſon voting in the Election of a Mayor; 
or other Chief Magiſtrate of a Corporation, that 
hath no Right to do it; on Affidavit made that ſuch 
a one voted in ſuch an Election, and that the Depo- 
nent believes he had nd Right ſo to do; wheteupon 
although the Defendant makes his Submiſſion, he 
ſhall be fined, and pay Colts: Where any Jude- 
ment is for the King on a Liberty uſurped, . 
Quo warrants mult be brought againſt parti- 
cular Perſons ; and the Judgment be quod extin 
tur, and that the Perſons who uſurped the Privilege 
bertat', Cc. nullatenus intromittat, &'c. which is 
Judgment of O»/fer. But when it is fot a Liberty 
claimed by a Corporation, it is to be brought againſt 
the Body Politick ; and there may be a Seizure of the 
iberties, but not a Seizure or Diſſolution of the 
rporation, without Cauſe of Forfeiture, &c, 
How to plead in Quo narranto s and to Informa- 
tions in the Nature ot Quo warranto's. Vide theſe 
Reports, referred to in the Margin. The Statute 


A lnſt. 494. called the Statute of Quo Marr anto, is the 18 E. 1 And 


by the 9 Ann. the Froceedings on Quo narranto ! 
ate regulated fot the Eaſe ot the Subject. 


Vide Cozpozations, Franchiſes, 


Ratiſortic 
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Ranſome. 


Anſome bgnifies in our Law, not only a 
Sum that is paid for the Redeeming of 
one taken a Captive in War; but it is 
likewiſe taken for a Sum of Money paid 

for the Pardoning of ſome Oftence, and tetting the 

Offender at * who is under Impriſonment, 

which is a Kind of civil legal Captivity. It is men- 
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1H 4 c. 7. 
22 H. 8. c. 4. 
1 Inſt. 127. 


tioned in ſeveral of our antient Statutes, where Fine Dalt. 203. 


and Ranſome go together : Aud ſome Writers tell 
us that Fine and Ranſome are the Same; others ſay, 
that an Offender ought to be firſt impriſoned, and 
[en delivered or ranſomed in Conſideration of a 
ine. 


Rape. 


R is a carnal Knowledge of, or violent De- 
flouring a Woman againſt her Will: Which 
is Felony both by the Common, and Statute Law. 

In theſe Caſes, a Woman raviſhed may proſecute, 
and be a Witneſs in her own Cauſe; but the ſooner 
Complaint is made the Better, and the Law men- 
tions forty Days. It is no Excuſe that the Woman 
conſented after the Fact; or before, if it was for 
Fear of Death, or Impriſonment; or that ſhe was 
2 common Strumpet, who may be forced ; but it is 
a ſtrong Preſumption againſt the Woman that ſhe 
made no Complaint in a reatonable Time atter the 
Injury. And if ſhe conceive, it is ſaid to be no 


Rape. 


5 There 


3 Rep. 37. 
1 Inft. 123. 
3 Inſt. 59. 
H. P. C. 117. 


2 Inſt. 190. 
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There muſt be Penetration and Emiſſion, to mak: 

this Crime: If there be not Penetration and Emi; 

3 Cro. 332. on, 'twill be Aſſault only. If a Woman-child be 

Dalt. 393- under ten Years of Age, it is not Material whethe 
ſhe conſented, or was forced; but it muſt be prove 

| that the Offender entered her Body. ] 
13 E. 1.c,34 By Statute, it is Felony without Benefit of Clergy 

18 El. e. 7. to commit a Rape: And whoever ſhall carnally 


know any Woman-child under the Age of ten Yean fil © 

ſhall ſuffer as a Felon. B 

Aiders and Abettors in committing a Rape, muy il þ, 

be indicted as principal Felons. 10 

| ] 

Rebutter. 3 

| 

Ebutter is where a Man by Deed or Fim i 

Terms de Grants to Warrant any Land to another, - 


and the Perſon making the Warranty, or his Heir, WM ;j 
ſues him to whom the Warranty is made, or his Ml 
Heir, or Aſſignee, for the ſame Thing; If he who WW +: 
is ſo ſued, pleads the Deed or Fine with Warranty, c 
and Demands — if the Plaintiff ſhall be t 
received to Demand the Thing which he ought to 2 
Warrant, 9 the Warranty and Deed, ſuch 
Pleading of the Warranty is called a Rebutter. 

And the Word Rebutter is alſo uſed for a Plea 
which follows the Rejoinder. 


Vide Pleading. 


Md hy, 4 — . . 2 
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Uccognizance, 


Ecognizance is a Bond of Record, acknow- 
ledged to the King, _ Condition to pay a 

certain Sum of Money, if the Condition be not per- | 
formed. And of Recognizances ſome are for Debt, | '8 
ſome to appear at Seſſions or A ſſizes, and others of | 
Bail, Cc. For Debt, or Bail, they are acknowledged 
before the Judges, a Maſter in Chancery, &c. And 
to appear at Aſſizes or Seſſions, they may be taken by 
Juſtices of Peace. 

The Body and Lands are bound by Recognizances 2 Leon. 84. 
of Debt, and Bail. And if made before a Miſter 
in Chancery for a Debt, or to perform an Order or 
Decree of the Court, if the Condition be not per- 
formed, an Extent ſhall Iſſue: Or a Scire facias is c,,, Jac. 3. 
to be the Proceſs; upon which, and a Sci. fec. or 
two Nichils returned, and a Judgment thereupon, 
the proper Execution is an Elegit. At any Time in Hob 196 
the Vacation, Recognizances for Money lent may be 
taken by the Chief Juſtices of the Common Law 
Courts; and though they are not a perfect Record 
till entered, when entered they bind the Perſon 
and Lands from the Time of Acknowledgmenr. 

A Recognizance of Bail in C. B is entered ſpe- 2 Lill. 415. 
cially; the Bail are bound to pay a certain Sum of 
Money, if the Party condemned doth not pay the 
Condemnation, or render his Body to Priſon. In paſch. 22 
B. R. Recognizances are entered generally ; that if Car. B, R. | 
the Party be condemned in the Suit or Action, he 
ſhall render his Body to Priſon, or pay the Con- 
demnation, or the Bail ſhall do it for him. And Cre Jac.272; 
ſome of our Books arc, that Lands of Bail arc bound 449. e 725 
from the Time of the Recognizance entered into; 
And ſome, that they are not bound but from the 
Recovery of the Judgment againſt the Principal. 

No Recognizance ſhall bind Lands in the Hands 
of. Purchaſers bona fide for valuable Conſideration, 
but from the Times of Inrollment, which is to be 
ſet down in the Margin of the Roll. And where 48 W M 
Lands are mortgaged, without giving Notice of a 8 8828 
Recognizance, Cc. if = Recoguizance be not me 


29 Car. 2. c.3. 
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1 Inſt. 26. 


* Lill. 421, 
422. 


21 Car. B. R. 


2 Lil. 420. 


fich. 2: Car. 
B. R. 
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off and vacated in ſix Months, the Mortgagor tg 
forfeit his Equity of Redemption. 
Recognizances for the good Behaviour, taken 


Juſtices of Peace, and how forfeited. Vide Beha. 
viour. 


Recows, 


Ecord is a Writing in Parchment, wherein an 
inrolled Pleas of Land, and Common Plexy 

or criminal Proceedings, in a Court of Record; but 
in inferior Courts, not of Record, their Regiltrig 
of Proceedings are not properly called Record, 
Records being the Rolls or Memorials of th 
Judges of the Courts of Record, import in them- 
{elves ſuch incontroulable Verity, that they admit 
of no Averment to the Contrary. But the Judges 
cannot judge of a Record given in Evidence, if tl 
Record be not exemplified under Seal : Though: 
Jury may find a Record, although it be not fo, 


having a Copy proved to them, or other Matter fut- 
ficient to 1nduce them to believe that there was ſuch 


a Record, where it is not produced. But: 
Matter of Record ought to be proved by the Re. 
cord it ſelf, and not by Evidence; as no Iſſue can 
be joined upon 1t to be tried by a jury like to Mat. 
ters of Fact. Records certified out of an inferior 
Court, on Writ of Error, are not of Record in 
B. R. till entered. If a Record once comes into 
B. K. by Writ of Error, it never goes out again; 
but a Tranſcript may go to the Houſe of Lords, cn 
a further Writ of Error, 

A Record of an Iſſue made up ready for Trial df 
a Cauſe, may be amended in a ſmall Matter, ſo as 
not to deface the Record; and although it be entered 
for Trial, on paying Colts to the Defendant : But 
the Court will not give Leave to amend it, if it 
may not be done without much altering the Record. 
A Record that 1s razed, remains a good Record not- 


withſtanding the Razure, if legible. And apparent 


Faults and Miſpriſions of Clerks only, in Records 
removed out of inferior Courts, Cc. are adjudged 
now ameudable by the Statutes of Jeofails. axe 

merly 
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merly the Court of B. R. would not amend Records 
out of inferior Courts; nor did they conſtrue the 
Statutes of Jeofails to extend to them, 

By this Statute, the Judges may reform Defects in 
any Record, or Proceſs, or Variance between Re- 
cords, & c. And a Record exemplified or inrolled, may 
be amended for Variation from the Exemplification, 


Cc. 

A Record of a judicial Act, after the Term where- 
in determined, when it is in the Roll, is not alter- 
able; during the Term it is. 


Recoveries. 
RN is Fictio juris, a formal Act by Con- 


ſent, uſed where a Man is deſirous to cut off 
an Eſtate-tail, @'c, And for the better Aſſurance of 
Lands and Tenements, upon which Uſes may be 
limited and raiſed. It is much of the Nature of a 
Fine, though better, in Regard it bars Remainders 


and Reverſions; and the ſame Rules for the moſt 


Part are to be obſerved for guiding and directing 
the Ules of a Recovery, as are oblerved for the 
Luidance and Direction of Uſes of a Fine. 

Recoveries are much favoured by the Law, many 
of the Inheritances of the Kingdom depending upon 
theſe Aſſurances; And they ſuppoſe a Recompence 
in Value, to all Perſons that loſt the Eſtate. In 
proſecuting them, there is a colourable Suit, where- 
in there is a Demandant, called the Recoveror, and 
a Tenant called the Recoveree, and one that is cal- 
led to warrant upon a ſuppoſed Warranty, who is 
the common Vouchee ; the Demandant is ſuppoſed 
to come into Court, and the common Vouchee to 
make Default, and withdraw in Contempt of the 
Court, whereupon Judgment is had, that the De- 
mandant againſt whom there is no Defence, ſhall 
recover the Land. 


8 H. 6 


Rep. 30, 41. 


10 Rep. 39, 


42. 


1 Inſt. 224. 


A Common Recovery is either with ſingle, double, 1 fuſt. 102; 
or treble Voucher, The Recovery with ſingle 372, | 
Voucher, is to bar Tenant in Tail, and his Hers, 3 Rep. 5. 


of ſuch Eſtate-tail which is in his Poſſeſſion, with 


the Remainders depending upon it, and the Rever- 
| Dd 2 {> n_ 


10 Rep. 37 


404 


2 Roll. Abr. 


204. 


' Noy $1, 82. 


1 Rep. 15. 
3 Rep. 60. 
x Inft. 362. 


# 
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ſion expectant which others have; and of 1! 
Leaſes, and Incumbrances derived out of ſuch R. { 
mainder or Reverſion. The Recovery with doubt a 
Voucher, is to bar the firſt Voucher and his Hey 
of every Eftate at any Time in him, or any of hj 
Anceſtors, whoſe Heir he is of ſuch Eſtate ; and al 
others of Right to Remainders, and Reverſions, de 
pendant and expectant upon the Same, and all Leafy 
and Incumbrances derived out of them; and it wil 
allo be a Bar of the Eſtate whereof the Tenant u: 
then ſeiſed in Reverſion or Remainder, Cc. Th 
Recorery with treble Voucher, is to make a pem 
tual Bar of the Eſtate of the Tenant, and of evt 
ſuch Eſtate of Inheritance as at any Time had be 
in the firſt or ſecond Vouchee, or their Anceſtor 
whoſe Heirs they are, and as well of every Reyz 
ſion thereon depending, as alſo of all Leaſes, Eftats 
Charges and Incumbrances, derived out of any Rt 
verſion or Remainder. 

In a Recovery with ſingle Voucher, the Writ a 
Entry is to be brought againſt Tenant in Tail | 
Poſſeſſion, and he is to vouch the common Vouche: 
But in Recovery with double or treble Vouche, 
you muſt by Fine, Feoftment, Leaſe and Releak 
&c. Diſcontinue the Eſtate, and make a Tenant e 
the Freehold of the Land; and then bring the Wit 
againſt that Tenant, the Conuſee, Feoffee, &c. an 
he is to vouch the Tenant in Tail, and he the con 
mon Vouchee ; and then Judgment is given for th 
Demandant againſt the Tenant, and for the Tenan 
to recover in Value againft the Vouchee, tk 
firſt Vouchee againſt the ſecond, Cc. | 

If there be Tenant for Lite, Remainder in Tail 
Remainder or Reverſion in Fee; if Tenant for Lit 


is implcaded by Agreement, aud vouch Tenant i F 


Tail, and he vouch over the common Vouchee, thi 


ſhall bar the Remainder aud Reverſion in Fee; tho Bu 
he in Remainder or Reverſion did never Aſſent i gu 


the Recovery. And if Tenant for Life ſurrender to * 

him in Remainder in Tail, he may bind the Remain ze. 

der and Reverſion expectant upon his Eſtate. But i fan 

Tenant for Life alone, ſuffer a Recovery, without x4; 

the Aſſent of him in Remainder, the Recovery will 

be void. And if Tenants in Tail after es” > * 
2 | , | 6 
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F al Iſſue extint, Tenants by the Curteſy, or for Life, 

1 Re WY ſuffer a Recovery by Covin, without the Aſſent 

oubL:W and to the Prejudice of him in Remainder or Rever- 

Hein fon ; not only the Recovery ſhall be void, but it 

Abu will be a Forfeiture of the Eſtates of ſuch Tenants, 

d al A Recovery bars only where there is a Privity in Carter 52. 

„ de Law, as the Iſſue, and be in Remainder, Reverſion, 

eie Ge. It ſhall not bar the Heir, who claims as a Pur- 

nil chaſer, and not by Diſcent: Nor where there 1s an 

t vi executory Eſtate, which depends upon a Contingen- 
Icy; or an executory Deviſe. Nor a Rent granted Cro. El. 592, 

em by Tenant in Tail, Cc. Moſt Errors in a Recovery 

every are amendable the firſt Term after the Recovery had; 

bea but for groſs Error in the Proceedings in Matter of 8 Rep. 162. 


Lutw, 1224. 


to Subſtance, a Recovery may be avoided, by Writ of 1 Inſt, 104. 


exe Error; as it may be alſo by Pleading, and Motion 

tata in Court, praying a Vacat of the Judgment. Re- 

7 RW coveries may be likewiſe avoided if ſuffered by Fraud, 

v deceive Purchaſers, Cc. like any other fraudulent 

it (i Conveyance. 

ili A common Recovery is the beſt Aſſurance a Man 

che can have, ſo as to ſell or diſpoſe of his Eſtate as he 

cha pleaſes, Except an Act of Parliament. But a Stran- 3 Rep. 53. 
lea ger is not barred by a Recovery, or Non-claim, as 

nt e by a Fine. 


1 Recuſants, Vide Oaths. 


Regrato2s. 


Egrators are thoſe who buy or get into their , ing. 10% 
R "Hands in Fairs or Markeis, any Grain, — 12 
Butter, . Cheeſe, Candles, Sheep, Lambs, Calves, C. 14. 
Swine, Pigs, Geeſe, Chickens, Pigeons, ar other 
dead Victuals whatſoever, brought to Fair or Mar- 
ket to be ſold; And do fell the fame again in the 
ſame Market, or Place, or in ſome other within four 
Miles thereof. : 

This is a Kind of Huckſtry, by which Goods are 


le made Dearer, as every Seller will gain ſomething, to 


— 
U— 2 
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the Oppreſſion of the People; and is puniſhable by 
Loſs of Goods, Impriſonment, Gc. 
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Vide Fozeſtallers. 
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Relation. 


— — 
—— . ———— 


Elation is where, in Conſideration of Law; 
two different Times or Things are accounted 
as one, and by ſome Act done the Thing ſublequent 
h is {aid to take Effect by Relation from the Time 
Terms de preceding: As if one deliver a Writing to another, 
Ley 515. do be delivered to a third Perſon, as the Deed & 
im who made it, when ſuch third Perſon hath 
id a Sum of Money ; now when the Money i; 
paid, and the Writing delivered, this ſhall be taken 
as the Deed of him who made and delivered it, at 

the Time of its firſt Delivery. 
Petitions of Parliament ſhall have Relation to the 
firſt Day of the Parliament, though not aſſented to th 
© Jac. 1. c. 15. by the King till the laſt Day: And ſoit is in fe hs 
| vera! other like Cafes, Sale of Goods of a Bank- 
rupt, by Commiſſioners, ſhall have Relation to the 
firſt Act of Bankruptcy ; and be good notwithſtand- 


—_—_— — , 


ing the Bankrupt ſells them afterwards. If a Man , 
Dyer. 99. buys Cattle in a Market that are ſtolen, and ſellcth b. 


them out of the Market, although the Cattle are 
afterwards brought into the Market, and the ſecond 
Bargain confirmed, and Money paid, Cc. this Bar- 
gam will not be good. _ 1 _ 

The Bargain ſhall have Relation to the Beginning; Ich 
which was unlawful. E. 


Releaſe, ÞR 


Lan, 
nted 
uent 
Time 
ther, 
1 of 
hath 


y ls 
ken 
t, at 


the 
| to 

ſe. 
nk: 

the 
nd- 
Aan 
th 
are 
2nd 
ar- 
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of 0 
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Actions, Entries, Titles of Dower, Rents, Ge. are 5 
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Kelcaſe, 


s, Goods and Chatiels; 

s, whether Real, Perional 

likewiſe expreſs, or implied; 7 Inſt. 264. 
exprels by Deed, or implied by Law. When an 
Obligee makes the Obligor Executor ; a Feme Obli- 
gee takes the Obligor\to Husband, Cc. thete are 
Releaſes in Law: Bht not where an Obligor is 
made Adminiſtrator ; or a Feme Executrix takes the 
Obligor to Husband. An Acknowledgment under 9 Rep. 52. 
Hand and Seal that a Debt is ſatisfied, is a good 
Releaſe in Law of ſuch Debt. 

A Man cannot Releaſe upon Condition, but the 
Condition will be void, and the Releaſe enure to 
him to whom made for ever. But a Releaſe may 
be delivered as an Eſcrow, to be a Man's Deed 
when ſuch a Thing 1s done, which makes it in 
the Nature of a Condition. A Releaſe of a- Right 
or Action may not be for a Time; If made but ! Inſt. 274. 


8 Rep. 136. 


Keilw, $$, 


for an Hour, it will be good for ever. A Duty cer- Lit. 467. 


tain may be releated before the Day of Performance 

of the Condition; but a Duty uncertain at firſt, 5 Rep. 70. 
upon Condition precedent to be made certain after, 1 Rep 11. 
being in the mean Time but a meer Poſlibility, can- Cro. EI. 580. 


not be releaſed. 


By Releaſe of all a Perſon's Right unto Lands, all g Rep. 151. 


. a 1 lowd. 484. 
diſcharged: But it will not Bar a Man of a Right 1 Loſt ke 


that ſhall deſcend afterwards. By a Releaſe of all 
Entries, or Right of Entry, a Man hath in Lands, 
without more Words, the Releſſor is barred of all 
Right or Power of Entry into thoſe Lands: And 
yet if a Man have a double Remedy, viz. a Right 
of Entry, and an Action to recover, and then Re- 
leaſe all Entries, by this he is not barred of his 
Action; nor doth a Releaſe of Actions, bar the 
Right of Entry. | 


Dd 4 All 
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Lit. 406. All Debts and Duties may be releaſed, before or 
1 Inſt. 28 5. after due, by apt Words. A Releaſe of all Manner 
4 Rep. 63. of Actions, bars all Real, Perſonal and Mixt Ac- 
tions, and Caules of Action, ſubſiſting at the Time 
Lit. 504. of the Releate, Bonds, Statutes, & c. But not Exe. 
cutions, or Writs of Error: Tho' a Releaſe of all 
1 Inſt. 292. Suits, will be a Bar to an Execution, A Releaſe 
of all Actions, will not diſcharge a Covenant before 
1 Rep. 112, broken: But by Releaſe of Covenants, a Covenant 
1 luſt. 92. not broken, may be releaſed. A Releaſe of all Quarrels, 
4 Rep-63- Cc amounts to Releaſe of all Actions; but if a Man 
making ſuch a Releaſe, be diſpoſſeſſed of his Goods, 
he may take his Goods again, notwithſtanding the 
IInſt. 76, 291. Releaſe. A Releaſe of all Statutes, diſcharges all 
Statutes; Of Error, Writs of Error, Cc. By Releaſe 
of all Debts, Debts upon Specialties, Executions, 
8 Rep. 153. Cc. are diſcharged. A Releaſe of all Duties, di- 
2 Roll. Abr. charges all perſonal Actions, Judgments, Executions, 
40g. Obligations; but a Releaſe of all Dues, will not 
bar a Writ of Account, there being nothing due 
before Account made up. A. Releaſe of all Actions, 
Lit. 508. may be a good Bar in Account. By Releaſe of all 
1 Inſt. 2981. Demands, all Rights and Titles to Lands, Condi- 
$ Rep. 153. tions before broken or after, Covenants broken, 
Dyer 56. Rents, Annuities, Debts, Duties, Contracts, Obli. 
gations, Recognizances, Statutes, Judgments, Execu- 
tions, Sc. All Manner of Actions Real and Perſo- 
nal, are barred and diſcharged: This is the belt 
. of all, and includes in it moſt of the 
others. 

But this doth not avoid Obligations ſubſequent 
to the Releaſe : Though where a Man is bound in 
an Obligation to pay 201. at Michaelmas, a Re leaſe 
before Michaelmas, is a good Bar; And yet the 
Plaintift could not have his Action till after Mi- 
chaelmas : It is Debitam in preſenti, although ſolven- 
1 Inſt. 291. dum in futuro. A Releaſe before any Rent due, of 
1 Lev. 99. all Demands that the Releſſor had or ſhould have 
2 Lev. 210. againſt the Releſſee, hath been adjudged not to 

Releale the accruing Rent. A future Act may not 
be releaſed by a Releaſe of all Demands; ſuch as a 
Lutw. 249- Promiſe, before broken : But a Releaſe of all Pro- 
8 Rep. 152, miſes, will be good. "And a Releaſe of all De- 

154. mands, is no Bar in a Writ of Error, to reverſe an 

. 40 | | « = ol ut- 


Lit. 512. 
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Outlawry nothing being demanded by ſuch Writ : 
It muſt be releaſed by ſpecial Words. Alſo gene- 
rally if a Releaſe be made on a particular Occaſion, 
that may reſtrain the Generality of the Words, 

Where Divers join in a joint Action, to recover 6 Rep. 25. 
any Perſonal Thing, the Releaſe of one ſhall bar the 
Reſt. If two commit a Treſpaſs, the Releaſe to one 2 Roll. Abr. 
Treſpaſſer, will diſcharge both. A Releaſe to one 410. 
Obligor, where there are ſeveral jointly bound, 1 Cro. 648. 
diſcharges the others. A Releaſe by a Lord to one 
Jointenant, ſhall extend to both. And where a Pro- 1 Inſt, 232. 
miſe is of two Parts, a Releaſe of one Part will be 
a Releaſe of the other Part. A Releaſe of one Exe- 
cutor of a Debt to the Teſtator, before Judgment, 
ſhall bar the other Executor, &c. ; ; 

And a Releaſe made to Tenant in Tail, or for Lit. 452. 

Life, of Right to Lands, ſhall extend to him in Re- 1 Inſt. 267. 
mainder, or Reverſion. 


Reliefs, 


RK is a certain Sum of Money which every 
Freeholder payeth unto the Lord at the Death 
of his Anceſtor, on taking Poſſeſſion of the Inhe- 
— Relief-Service, or Relief · Cuſt b 

t is either Reliet- Service, or Reliet- Cuſtom; but , : 
more properly a Relief at the Common Law, and — N "P 
by Cuſtom, Relief being no Service, but an Inci- 1 Inſt, 83. 
dent to and the Fruit of it, and adjudged a Flower 
of the Tenure. Upon the Death of the Freeholder, z Lev. 145 
a Relief is to be rk And Reliefs are paid by : 
Freeholders only. Relief-Cuſtom is that which is 
paid upon the Death or Alienation of any Frechol- 
der, according to the Cuſtom of the Place. For 
theſe Reliefs a Lord may diſtrain, but cannot have 1 Toft. 83. 
Action of Debt. An Avowry for a Relief is good, 3 Lev. 145. 
without ſhewing particularly how due; being 
Parcel of the Tenure. And Acceptance of the Rent 
from a new Tenant, is no Bar of a Relief due from 
N. Tenant ; as Avowry may be made upon the 

nd e | 


Moor ca. 88. 


Relief 
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Lit. 406. 
1 Inſt. 285. 
4 Rep. 63. 


Lit. 504. 
1 Inſt. 292. 
1 Rep. 112. 


1 Inſt. 92. 
4 Rep. 63+ 


IInſt. 76,291. 


8 Rep. 153. 
2 Roll. Abr. 
404. 


Lit. 508. 

1 Inſt. 291. 
8 Rep. 153. 
Dyer 56. 


Lit. 512. 


1 Inſt. 291. 
1 Lev. 99. 
2 Lev. 210. 


Lut w. 249. 
8 Rep. 152, 
154 
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All Debts and Duties may be releaſed, before ot 
after due, by apt Words. A Releaſe of all Manner 
of Actions, bars all Real, Perſonal and Mixt Ac. 
tions, and Cauies of Action, ſubſiſting at the Time 
of the Releate, Bonds, Statutes, &c. But not Exe. 
cutions, or Writs of Error : Tho' a Releaſe of all 
Suits, will be a Bar to an Execution, A Releaſe 
of all Actions, will not diſcharge a Covenant before 
broken : But by Releaſe of Covenants, a Covenant 
not broken, may be releaſed. A Releaſe of all Quarrels, 
Cc amounts to Releaſe of all Actions; but if a Man 
making ſuch a Releaſe, be diſpoſſeſſed of his Goods, 
he may take his Goods again, notwithſtanding the 
Releaſe. A Releaſe of all Statutes, diſcharges all 
Statutes; Of Error, Writs of Error, Cc. By Releals 
of all Debts, Debts upon Specialties, Executions, 
Cc. are diſcharged. A Releaſe of all Duties, dil 
charges all perſonal Actions, Judgments, Executions, 
Obligations; but a Releaſe of all Dues, will not 
bar a Writ of Account, there being nothing due 
before Account made up. A Releaſe of all Actions, 
may be a. good Bar in Account. By Releaſe of all 
Demands, all Rights and Titles to Lands, Condi- 
tions before broken or after, Covenants broken, 
Rents, Annuities, Debts, Duties, Contracts, Obli. 
gations, Recognizances, Statutes, Judgments, Execu- 
tions, Sc. All Manner of Actions Real and Perſo- 
nal, are barred and diſcharged: This is the bel 
—_— of all, and includes in it moſt of the 
others. | 

But this doth not avoid Obligations ſubſequent 
to the Releaſe : Though where a Man is bound in 
an Obligation to pay 20 J. at Michaelmas, a Releaſe 
before Michaelmas, is a good Bar; And yet the 
Plaintift could not have his Action till after Mi- 
chaelmas : It is Debitam in = nm, although ſolven- 
dum in futuro. A Releaſe before any Rent due, of 
all Demands that the Releſſor had or ſhould have 
againſt the Releſſee, hath been adjudged not to 
Releaſe the accruing Rent. A future Act may not 
be releaſed by a Releaſe of all Demands; ſuch as a 
Promiſe, before broken: But a Releaſe of all Pro- 
miſes, will be good. And a Releaſe of all De- 
mands, is no Bar in a Writ of Error, to wm an 
"T1 ; . # a ut- 
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Outlawry nothing being demanded by ſuch Writ : 
It muſt be releaſed by ſpecial Words. Alſo gene-- 
rally if a Releaſe be made on a particular Occaſion, - 
that may reſtrain the Generality of the Words. 

Where Divers join in a joint Action, to recover 6 Rep. 25, 
any Perſonal Thing, the Releaſe of one ſhall bar the 
Reſt. If two commit a Treſpaſs, the Releaſe to one 2 Roll. Abr. 
Treſpaſſer, will diſcharge both. A Releaſe to one 410. 
Obligor, where there are ſeveral jointly bound, 1 Cro. 648. 
diſcharges the others. A Releaſe by a Lord to one 
Jointenant, ſhall extend to both. And where a Pro- 1 Inſt. 232, 
miſe is of two Parts, a Releaſe of one Part will 
a Releaſe of the other Part. A Releaſe of one Exe- 
cutor of a Debt to the Teſtator, before Judgment, 
ſhall bar the other Executor, &c. 

And a Releaſe made to Tenant in Tail, or for Lit. 452. 
Life, of Right to Lands, ſhall extend to him in Re- x Inſt. 267. 
mainder, or Reverſion. 


Velieks. 


Elief is a certain Sum of Money which every 
Freeholder payeth unto the Lord at the Death 
of his Anceſtor, on taking Poſſeſſion of the Inhe- 
ritance. 

It is either Relief-Service, or Relief. Cuſtom; but Comp. Cop. 
more properly a Relief at the Common Law, and Seck. 25. 
by Cuſtom, Relief being no Service, but an Inci- 1 Inſt. 83. 
dent to and the Fruit of it, and adjudged a Flower 
of the Tenure. Upon the Death of the Freeholder, ; Lev. 145 
a Relief is to be paid; And Reliefs are paid by 
Freeholders only. Relief-Cuſtom is that which is 
paid upon the Peath or Alienation of any Frechol- 
der, according to the Cuſtom of the Place. For 
theſe Reliefs a Lord may diſtrain, but cannot have 1 Toft. 83. 
Action of Debt. An Avowry for a Relief is good, 3 Lev. 145. 
without ſhewing particularly how due; being 
Parcel of the Tenure. And Acceptance of the Rent 
from a new Tenant, is no Bar of a Relief due from 
ON Tenant ; as Avowry may be made upon the 
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1 Inſt. 49, 
143, 


Plowd. 25, 
35» 


1 Rep. 66, 
129, &c. 


2 Rep. 51. 
3 Rep. 20. 


1 Inſt, 378, 


3 Rep. 20, 


10 Rep. 85. 
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Relief is in moſt Places, a Year's Rent and Pro- 
fits of the Land. a 


Remainders. 


Emainder is an Eſtate in Lands or Tene- 
ments after a particular Eſtate is determined; 
as if one grant Land for Term of Years, or Life, 
the Remainder to another when the Leaſe for Life 
or Years is determined : It 1s alſo defined to be the 
Reſidue of an Eſtate in Land depending upon a par- 
ticular Eſtate, and created together with the ſame, 
And where it depends upon a Leaſe for Life or 


Years, Livery is to be made on the Leaſe, or the 


Remainder will not paſs. 

If a Man ſeiſed in Fee, lets Lands or Tenements 
for Term of Years, and grants it over to another for 
Life, in Tail, or in Fee; Here is firſt a particular 
Eſtate for Years, created out of the Fee, and after- 
wards the Reſidue diſpoſed of; which is called a 
Remainder, though the particular Eſtate and all the 
Remainders make but one Eſtate in Law. And in 
the Creation of Remainders, there mult be a parti- 
cular Eſtate precedent made at the ſame Time, for 


the Remainder to depend upon; and the particular 


Eſtate, is to continue till the Remainder veſts ; the 
Remainder muſt commence in Poſſeſſion, at the very 
Time the particular Eſtate ends, and paſs out of the 
Leſſor executed or Executory at the Time of the Poſ- 


' ſeſſion taken by the particular Tenant ; alſo it may 


depend upon a Condition, not repugnant or againſt 
Law; the Perſon to whom the Remainder is limited 
is to be capable of it at the Time created, or by 
common Poſſibility during the particular Eſtate; 
And the Thing whereof the Remainder is made, 
mult be in Eſſe, before and at the Time of the Ap- 
pointment and Creation of the Remainder. 

The above Rules are to be obſerved in limiting 


Remainders, or they will be void. And Remainders 


are Abſolute, or Contingent ; Abſolute, as a Leaſe 
for Years, Cc. with Remainder to another in Fee, 
being ſuch as 1 have deſcribed : And Contingnns, 

where 


8 
r 
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where the Eſtate is limited to take Place in futuro 1 Inſt. 378. 
upon an uncertain Event ; as where a particular Eſtate | 
which doth ſupport a Remainder, may or may not 

determine before the Remainder may commence. 

Theſe Contingent Remainders are preſerved, by ma- 1 Ventr. 189, 
king a Fcoffment to the Uſe of A. B. &c. for Life, 
Remainder to the Uſe of the Feoffees for the Life of 

A.B.&c. And toon limiting Contingent Remainders; 

when he that bath the firſt Eſtate, cannot deſtroy the 
Remainders. A Remainder Contingent is ſaid to 

be an Eſtate veſted ; but in Executory Deviles, 

the Eſtate deſcends till it happens, and nothing is 

velted till then. g ; 

When a particular Eſtate is gone, the Remain- 1 Rep. 66. 
der depending upon it is deltroyed. And where the 
particular Eſtate is drowned in the Reverſion, the 2 Saund. 3 82 
contingent Remainder which depended upon it is 
gone. A Contingent Remainder does not depend 
upon a Reverſion which comes after; but upon the 
particular Eſtate, which precedes it: And may be z Lill. 446, 
deſtroy'd by levying a Fine; ſuffering a Recovery, 
or otherwiſe deſtroying the particular Eſtate upon 
which the Contingent Eltate depends, before the Con- 
tingency happens. 

A Remainder muſt be created with the particular Cro. El. 216. 
Eſtate, and be limited for a certain Eſtate, viz. for 
Life, or in Fee. A Man conveys to the Ule of him- 
ſelf for 99 Years, if he lived o long, the Remain- 
der to his Firſt, Second, Third, Cc. Son; this is a 2 Lill. 446, 
void Remainder for want of a Frechold, a Freehold 
being neceſſary to ſupport every Contingent Remain- 
der. Deviſe of a Term to one for Life, and if he 1 Lev. 290, 
die without Iſſue, to another and his Iſſue ; this is 
void to the Remainder Man, No Remainder can Noy Max, 
be of a Chattel Perſonal ; as to one for Lite, with 21, 99. 
Remainder to others : But the Ule may be given to 
one for Life, and the Thing it ſelf afterwards to 
another, ; 

This Statute enables Poſthumous Children to take 10 & 11 W. z. 
Eſtates by way of Remainder, as if born in their c. 16, 
Father's Life-time, on Settlements of Marriage, with 
Remainders to the Uſe of the firſt, or other Son or 


Sons, Cc. although no Eſtate be limited to Truſtees, 
to 
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19 Car. 2. 


6 Ann. 


1 Inſt. 363. 
1 Inſt, 202. 
1 Inſt. 349. 


| Lit, 66 1 


Terms de 
Ley. 519. 
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to preſerve ſuch Contingent Remainders, till born 
or they come in eſſe. If any Perſons for whoſe Life 
any Eftate is granted, be abſent 7 Years, and no 
Proof made of their being Living, they ſhall be ac- 
counted Dead; and thoſe in Remainder, Cc. may 
move the Lord Chancellor once a Year to order Per. 
ſons to be produced. Las 

A Perſon that takes by way of Remainder, muſt 
not be a Party to the Deed creating it. 


Remitter. 


Emitter is when a Man hath two Titles to any 

Land, and he comes to the Land by the laſt 
Title ; but that proving defeCtive, he is judged in 
by Force of his elder or ſurer Title, 

Where the Entry of a Perſon is lawful, and he 
takes an Eſtate in the Land, for Life, in Fee, Cc. 
(unleſs it be by Matter of Record, or otherwiſe to 
conclude or eſtop him) he ſhall be remitted. If Te- 
nant in Tail make a Feoffment in Fee upon Con- 
dition, and dieth, and his Iſſue, within Age, en- 
ters for the Condition broken, by Virtue of the 
Feoffment; he ſhall be firſt in as Tenant in Fee- 
ſimple, and be remitted as Heir to his Father: But 
if the Heir be of Age, he ſhall not be remitted, 
but is to bring his Writ of Formedon againſt the 


' Feoffee. Alſo if Tenant in Tail enfeoff his Son or 


Heir apparent, who 1s within Age, and after dies, 
it is a Remitter to the Heir. If a Husband alien 
Lands that he hath in Right of his Wife, and after 
take an Eſtate again to him and his Wife, this is a 
Remitter to the Woman, | 

If one's Entry on Lands is taken away by Diſcent, 
or Diſcontinuance, and he comes to the Poſſeſſion, 
without Covin or Folly, he ſhall be remitted. | 


Rents, 


FIRE Mit. Ms Ml Mt. a r a 


himſelf a certain Rent, while the Reverſion of the 
Lands continues in him; And if this Rent be be- 


for it, without any particular Covenant, though it 
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Rents. 


R ENT is an annual Sum of Money, or other 
Conſideration, iſſuing out of Lands or Tene- 
ments, reſerved to the Leſſor and payable by the Leſ- 
ſee. And it muſt be reſerved out of Lands and Te- 
nements, whereon there may be a Diſtreſs ; and not 1 Inft. 144, 
ranted out of a Common, Piſcary, Cc. or ſuch 7 
like Incorporeal Inheritances : Alſo the Profits of 1 Inſt. 2c6, 
the Land, which are the Thing it ſelf, may not be 
reſerved ; though the Rent be out of the Profits. 
Rents are, by our Law, divided into three Sorts ; Lit, 213. 
Rent-Service, Rent-Charge, and Rent-Seck : Rent- 
Service, is accompanied with ſome Corporeal Ser- 
vice, as Fealty, Cc. and is where a Man upon a 1 Inſt. 87, 
Gift in Tail, Leaſe for Life, or Years, reſerves to 141. 


hind at the Day in which it ought to be paid, the 
Leſſor, by the Common Law, may take a Diſtreſs 


hath been uſual to add a Clauſe of Diſtreſs in the Leaſes. 
Rent-Charge, is when a Perſon maketh his Eſtate over 

by Deed to another in Fee, by Gift in Tail, Cc. fo Lit. 217. 
that his whole Eſtate paſſeth, and by the Deed re- 1 Inſt. 143, 
ſeryes to him and his Heirs a certain Rent, with cove- 
nants that if the Rent be behind, it ſhall be Jawful 
for him and his Heirs to diſtrain; here the Lands 
are charged with Diſtreſs by the Deed, and not by 
the Common Law, as in Caſe of Rent-Service : And 
an yearly Rent may be granted out of Land to ano- 
ther, in Fee, for Life or Years ; or Lands and Goods 
bound for Payment of it, with Power to diſtrain, 
and be a good Rent Charge. Rent- Seck, is where Lit. 217,233, 
a Man by Deed paſſeth his Eſtate to another, and re- 235, &c. 
ſerves to him and his Heirs a certain Rent, or | 
granteth a Rent iſſuing our of an Eſtate, without 

any Proviſion of Clauſe of Diſtreſs; for this Rent 

he cannot diſtrain, there being no Reverſion or par- 

ticular Charge to enable him, and he hath not Seiſin 

of the Rent, nor is Diſtreſs incident to it; but he 

may have other Remedy. 1 
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1 Inſt, 31. If a Leaſe for Years, or Life, or Gift in Tail, be 
made to one, with Reſervation of Rent; And the 
Leſſor or Donor grant the Reverſion over generally 
to another, the Rent paſſeth to the Grantce, although 
no Mention be made of it in the Grant, the Rent 
x Inſt. 143. being incident to the Reverſion. But though a Rent 
be incident to the Reverſion, the Reyerſion may be 
granted ſo as not to paſs the Rent. A Rent may be 
CRF reſerved out of a Reverſion, or Remainder ; as they 
Cro. El. 792. come in Poſſeſſion : But cannot be reſerved to 
one in Remainder, though to a Reverſioner it may. 
1 Inſt. 143. Rents are to be reſerved to him from whom the 
12 Rep. 36. Land paſſeth, and not to a Stranger. And if a Leaſe 
2 Saund. 36 7. be made for Years of Land in Fee-ſimple, rendring 
Rent to the Leſſor, his Executors and Aſſigns, du- 
ring the Term ; the Heir ſhall have the Rent, it 
Raym. 213. running with the Reverſion. If a Leſſor dies be- 
fore the Day of Payment of Rent, it ſhall go to 
10 Rep. 127. his Heir, as incident to the Reverſion ; but if it be- 
comes due in the Leſſor's Life-time, and be not re- 
10 Rep. 127, ceived, it ſnall go to the Executors. Where Tenant 
129. for Life lets a Leaſe for Years, if he ſo long 
live, rendring Rent payable Quarterly ; if Tenant 
for Life die before any Quarter-Day of Payment, the 
Tenant is diſcharged of the Rent for that Quarter, 
by the Act of God. But this may be guarded againſt 
by dividing the Rent, and making it payable 
* Monthly, or Weekly, though it be not received 
otherwile than Quarterly, Cc. Or by Covenant 
of Payment to the Executors for the Profits received 
*rill the Leſſor s Death; if he die before any Day of 
Payment. 
$ Ann, Action of Debt lies for Rent in Arrear, upon a 
Leaſe for Life or Years ; at Common Law it lay not 
on Leaſes for Life, but now by Statute it may be 
Rep. 81. had. And where Rent is reſerved payable at 
1 Inſt. 47, four Quarterly Feaſts, the Leſſor may have Action 
292. of Debt after the firſt Day of Failure; the Reſerva- 
tion being Parcel of the Profits of the Land. 
And Action of Debt may be brought for Part of 
Rent due; and Diſtreſs for the other Part, 


See Acceptance, Demand, Diſtrels, Leaſes, 
| — 
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' the Defendant (he that diſtrains) claims the Property, Finch. 316, 
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Replecvin, 


Eplevin is grounded upon Diſtreſs, and is a | 
R Re-deliverance of it, that the Thing diſtrained | 
may remain with the firſt Poſſeſſor, on Security given 
by him to try the Right with the Diltrainer, and an- 1 
ſwer the ſame at Law ; And if he purſue not his 1 Ing. 145, i 
Action, or it be judged againſt him, then he that 161. | 
took the Diſtreſs ſhall have again the Diſtreſs, by l 
Writ Retorno habendo. | 

Surety is to be put in to the Sheriff, on granting 
Replevins; And the Sherift may act by Virtue of 1 
the Writ of Replevin, or Ex Oſſcio by Precept to his 2 Inſt. 159. | 
Bailiff. Replevins are by Writ at Common Law; FE. N. B. 69. 
or upon Plaint, by Statute, for the - Party's more l 
ſpeedy having again of his Cattle and Goods di- | 
rained. The Sheriff may take a Plaint by Statute, 1 Inſt. 145. 
and make a Replevin preſently, and enter it in the 2 Inſt. 139. 
County-Court afterwards. If Cattle or Goods are 52 Hl. 3. c. 21. 
not delivered upon a firſt Replevin, the Party di- | 
rained may have an Alias, and a Pluries Replevin. 
And if the Cattle are put into any ſtrong Place, the 1 P. & M. 
Sheriff may take the Poſſe Comitatas and break into it, 
to make the Replevin. Where they are driven out 
of the County, &c. ſo that the Sheriff cannot make 
Replevin, a Writ of Withernam ſhall go to take ſo 
many of the Diſtrainer's Cattle, Cc. 
The Plaintiff (he that is diſtrained) muſt have a 1 Inſt. 145. 
general or ſpecial Property in the Goods: And if 


the Sheriff cannot proceed *ti!l that Matter is decided 317. 
before him by Writ de Proprietate Probanda ; where= _ 

upon, if found for the Plaintiff, the Sheriff is to 

make Replevin or Deliverance ; but if for the De- 

fendant, he is to do nothing further: Tho' the Pla in- 

tiff may replevy by Writ afterwards, and if the Sie- 

iff returns the Property claimed, it ſhall be put in 

Iſſue and try'd in the Common Pleas: And Action P. N. B. 69 
of Replevin may be removed out of the Coupty- 50. g 
Court, into B. KX. or C. B. to be try'd in either of 

thoſe Courts. If any Thing touching the Freehold 

comes in Queſtion, the Sheriff cannot proceed. 
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Raym. 33. If when Replevin is brought, the Plaintiff makes 
Default, or is Nonſuit before or after Declaration, 
or Judgment given againſt him, the Defendant may 
have Writ Retorno habendo of the Goods taken in 
Diſtreſs. And where the Plaint is removed into 
F. N. B. 72. C. B. Cc. and the Plaintiff nonſuited before or af. 
ter Avowry made, the Defendant may diſtrain again 
for the ſame Cauſe ; And the Plaintift may ſue a Writ 
of ſecond Deliverance upon the ſame Record, to revive 
the firlt Suit; upon which Writ, the Sheriff muſt 
take Security for the Suit, and ſo make a Return of 
the Cattle or Price of them, if a Return ſhall be ad- 
judged : And if after the ſecond Deliverance, the 
Plaintiff be again Nonſuit upon a Declaration, 
Wood 553. there muſt be awarded a Retwrnum Irreplegiabile to 
the Defendant. And then he may make his Avowry, 
to have a Writ of Enquiry of Damages ; or hold 
F. N. B. 69. the Beaſts till he is ſatisfied. In Caſe the Defendant 
make Default, Judgment ſhall be given for the 

Plaintiff to recover all in Damages. $ 

- A Replevin ought to be certain, in ſetting forth 
the Number and Kinds of Cattle diſtrained, or it 
Hob. 16. will not be good: And in a Declaration in Reple- 
2 vin for taking of Cattle, if the Place be not named 
where taken, the Declaration -18- naught for Uncer- 
1 Lev. 255- tainty. In a Replevin, if the Jury do not enquire as 
well of the Value of the Cattle diſtrained for Rent, 
that they may be ſold according to the Statute, as alſo 
: of the Rent due, there ſhall be no Writ of Enquiry 
Lutw. 1194. to ſupply it. In Replevin, a Verdict was found 
Part for the Plaintiff with Damages and Coſts; and 
Part for the Defendant. But in Avowry for Rent 
Part was found for the Plaintiff, and Damages and 
Cro. Jac.473- Coſts, and Part for the Avowant ; and adjudged the 
finding Damages and Colts for the Plaintift to be 
void ; but that Part being found for the Avowant, 

he ſhall have a Return with Damages and Coſts. 
3 Lev. 204. In Replevin the Defendant may avow, or juſti- 
. fy ; but if he juſtifies, he cannot have a Return, as 
he ſhall have it he avows. As to Avowry for Rent, 
Cc. on Replevin. Vide the Statutes 21 H. 8. c. 19. 
32 H. 8. c. 37. Aud the 17 Car. 2. c. 7. And * 
3 & tlie 
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inet is to plead in Replevin, vide 4 & 5 
Ann. c. 16. 


Vide Abowyy. 


Reſcous. 


J Eſcut is where any Perſon arreſted, upon Le- 
gal Proceſs, is forcibly taxen out of the Cu- 


| Rody of him who arreſted him. It alſo extends to 


a Diſtreſs taken ; And there mult be a Diſtreſs, or an 
Arreſt, or there cannot be a Reſcous. 

The Sheriff cannot return a Reſcous of a Perſon 2 Lill. 468; 
arreſted, made upon a ſpecial Bailiff not knoivn ; | 
it ought to be on a Sheriff s known Bailiff, And ; Lev. 26. 
if the Writ upon which the Detendant is arreſted be 
naught, and a Reſcue is made, thete is no Remedy 
againſt the Reſcuers. In other Caſes, they may be 
indited, or Action brought againſt them; but if on 
an Indictment of Reſcous, the Place where, and the rin. 23 Car. 
Time hen the Reſcous was made, r. be not expreſſed, B. R. 
it is not good for the Incertainty. The Plaimiff at Cro. Jac. 486. 
whoſe Suit an Arreſt is made upon meſne Proceſs, 
may have his Action againſt the Reſcuers; and can- 
not bring it againſt the Sheriff: But where a Perſon Cra Car. og. 
Js reſcued taken upon a Ca. ſa. Action lies for the 
Plaintiff, as well againſt the Reſcuers, as the Sheriff, 
On Action for Elcape on meſne Procels, it the She- , Ler. 144. 
riff plead a Reſcue, it ſhall be good; but not upon 3 Lev. 40. 
an Execution, where the Sheriff may taiſe the Poſſe Cro. Iac. 419. 
Cmitatus to ſecure the Priſoner. : 

As to Reſcues of Diſtreſſes; if a Piſtreſs is taken 1 1g, 45, 
without Cauſe, as where there is no Rent due, or any 160. 
Thing is diſtrained that is not diſtrainable, where 
one diſtrains in the Highway, Cc. Reſcous may be 4 Rep: tiz 
made, and be juſtifyable. But if the Diltrels be 
made upon good Cauſe, the Owner cannot reſcue it; 
And though the Diſtreſs be without Cauſe, if im- 
pounded, he cannot break the Pound to take away 
the Diltreſs ; if he does, the Party diſtraining may 
have his Action, and retake the Diſtreſs where ever 


he finds it, If Cattle i as driving to the 1 tn, 181. 


e Pound 
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9 Rep. 22. Pound, happen to go into the Houſe of the Owner, 
if the Owner do not deliver them, it is a Reſcous in 
1 Inſt. 160, Law. Where the Owner of Cattle tenders his 


Rent before Diſtreſs, and Diſtreſs is taken afterwards, 
it is wrongfull taken, and the Tenant may make 
2 Inſt. 107. Reſcous; but it he tender after Diſtreſs, it is other. 
8 Rep. 147. wiſe. 8 
W. & Ml. . For Reſcous of Goods diſtrained, and Pound. WM 
— Breaches, treble Damages are recoverable by Statute, W | 
4 on Action of the Caſe. 
Reſcuing a Felon, arreſted for Felony, is Felony: MW | 
And reſcuing a Priſoner in or before a Court o 
Juſtice, incurs Forfeiture of Lands and Gocds, and 

perpetual mad 


Reſtitution, 


Eſtitution is a Writ which lies where a Judg- 

| ment is reverſed by Error, to reſtore the De. 
fendant in the Action to what he hath loſt. There 
is allo a Reſtitution of the Poſſeſſion of Lands, in 
Caſes of Forcible Entry. And a Writ of Reſtitu- 
tion of ſtolen Goods, upon Conviction of the Fe- 
lon who committed the Fact. Likewiſe a Reſtitu- 
tion of Lands to an Heir, on his Anceſtor's being at- 
tainted of Treaſon or _— : 

2 Lill. 475- Where a Judgment for Land is reverſed in B. . 
| by Writ of Error, the Court may grant a Writ of 
\ +78 Reſtitution to the Sheriff ro put the Party in Poſleſ. 

ſion of the Lands recovered trom him by the erro- 

| Cro. ac. 2346. neous Judgment. And if a Leaſe is taken in Exe. 

| cution upon a Fi. Ja. and fold by the Sheriff, and 

afterwards the Judgment 1s reverſed, the Reſtitution 

„ * mult de of the Money for which it was fold, and 

not the Term ; but in Caſe of an Elegir, it ought 

to be of the Term it ſelt. A Writ of Reſtitution 

is not properly to be granted, but in ſuch Caſes 

where the Party cannot be reſtored by the ordinary 

Trin. 23Car. Courſe of Law: And the Nature of it, is to re- 

B. R. ſtore the Party to the Poſſeſſion of a Freehold, or 

other Matter of Profit, from which he is illegally 
removed. | 
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The Juſtices of Peace, before whom an Indictment 
of Forcible Entry is tound, are to give the Party 
Reſtitution who was put out of Poſſeſſion by Force. 
Reſtitution of Poſſeſſion on the Statute 8 H. 6. 1 Leon. ca. 
ought to be made to him in Reverſion, not the Leſ- 461. 

ſee for Years; And on the Reverſioners being re- 

ſtored, the Leſſee may re-enter. Where one is in- 2 Lill. 473.1 
dicted for a Forcible Entry, and the Party traverſes 474. 

the Indictment, Reſtitution cannot be had before 

Trial, and a Verdict and Judgment given; and it is 

too late to move to quaſh the Indictment after the 

Traverſe, which puts the Matter upon Trial. But 

if there be apparent Delay in the Deſendant's Pro- Mich. & 
ceedings on the Traverſe, Reſtitution may in ſuch Trin. 24 
Caſe be had. On quaſhing an Indictment of Forci. Car. B. R. 
ble Entry, the Court may grant a Writ of Re. reſti- 

tution ; or ſettle the Poſſeſſion of the Land. But 
there can be no Writ of Re-reſtitution, where there 
ude- WW hath not been a Writ of Reſtitution granted. Re- 
De. ſtitution is a Matter of Duty; but Re: reſtitution is Raym. 85. 
her: of Grace. 
7 in There ſhall be Reſtitution granted the Owner of 21 H. 8. 
1tu-W ſtolen Goods, by the Court where the Felon is try'd, e. 11. 

Fe. after the Attainder of the Felon. It may be alſo 

1tu-W of Money, after the Felon is found guilty of the Wood 649, 
 at-W Felony, * reaſon of the Evidence given by the 

Party robb'd, or his Procurement: And the Juſtices 2 Inſt, 914. 

. J. by whom the Felon is found Guilty, ſhall award 

t o the Writ of Reſtitution. The Statute extends to; Int. 243. 
ſſel· Executors and Adminiſtrators, who thall have Re- 4 
rro- ſtitution tis ſaid notwithſtanding Sale in Market- 

2xc- ¶ overt ; but the Goods are to be expreſſed in the In- R 

and dictment, and of thoſe only Reſtitution ſhall be 5 Nep. 709. 
10n WW had, If Goods ſtolen, are not waived by Flight, or g Rep. 80 
and ſeiſed for the King; the Perſon robb d may take his Ke. 48. 
ht . 2 BOSE he Bei Cl, 48. 

g Goods again, without proſecuting the Felon. 

10n Where a Perſon is attainted of Treaſon, or Fe- 3 Inſt. 240, 
ales W lony, he or his Heirs may be reſtored to his Lands, 233. 

ary W Oc. upon a Pardon; And the Heir may be reſtored 

re- if the Anceſtor is executed: but the Blood being 1 Inſt. 8, 
or corrupted, that muſt be reſtored by Parliament. And 391. 

lly BH Rcftitutions by Parliament are ſome of Blood only; 
ſome of Blood, Honour, Inheritance, Cc. all that 


= 1 loſt by Attainder. = - 
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1 Iaſt. 22, 
142. 


Plowd. 160. 


1 Inſt 22. 
Terms de 


Ley 333. 


1 Inſt 142. 


1 Inſt, 324. 
i Inſt, 173. 
6 Rep. 38. 
6 Rep. 36. 


5 Rep. 124- 
16 Rep. 107. 


— 


a Reyerſion in Fee, expectant upon a Leaſe for bh. + 
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The King may reſtore the Party or his Heirs to 


his Lands, and the Blood as to all Iſſue begotten 
after the Attainder ; but not before, 


a Reverſions. 


Everſion is the Reſidue of an Eſtate in Land 
| left in the Grantor, after ſome 2 Eſtate 
granted away, continuing in him that granted the 
particular Eſtate; or where the particular Eſtate i 
derived out of his Eſtate: As in a Gift in Tail 
the Reverſion of the Fee-ſimple is in the Donor, 
in a Leaſe for Life or Years, the Reverſion is in the 
Leſſor. And a Reverſion takes Place after a Remain: 
der, where a Perſon makes Diſpoſition of a lek 
Eſtate than that whereof he was ſeiſed at the Tim 
of making it. 

A Reverſion bears two Significations in our Law 
the one is an Eſtate left, which continues during 
the particular Eſtate is in Being: And the other h 
the Returning of the Land, after the particular Eſtat 
ended. When the particular Eſtate determines, then 
the Reverſion comes into Poſſeſſion, and before it i; 
ſeparated from it; by their Uniting, the one i 
drowned in the other, and the Reverſion of Land 
when it falls, is the Land it ſelf. A Reverſion i 
allo ſaid to be an Intereſt in Land, when the 
Poſſeſſion (hall fall; or when the Eſtate which wa 
parted with for a Time ceaſeth, and 1s determined in 
the Perſons of the Grantees, and comes to the Gran- 
tor from whence derived. 

The Poſſeſſion of the Tenant, preſerves the Rever- 
ſion of the Land, with the Rents, Cc. in the Do- 
nor, or Leſſor. But a Reverſion expectant upon an 
Eſtate· tail, which may be cut off by Fine and Reco- 
very, is not Aſſets or of any Account in Law 
Though it is otherwiſe of a Reverſion on an Eſtate 
for Life, or Years. A Reverſion of an Eſtate of In- 
heritance may be gramed by Bargain and Sale in- 
rolled, Leaſe and Releaſe, Fine, &'c. And by the 
Grant of Lands, a Reverſion will paſs. If one have 


4 
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he may make a Bargain and Sale of this Reverſion 2 Lill. 483. 
for one Year, and then make a Releaſe to the Bar- 
gainee in Fee; by which the Reverſion in Fee will 
paſs to the Bargainee. A Reverſioner may covenant 11 Rep. 46. 
to ſtand ſeiſed of a Reverſion to Uſes. May bring 3 Lev. 209, 
Action of the Caſe for ſpoiling of Trees; and Cove- 233. 
nant againſt the Leſſee, after Aſſignment and Accep- 
WW tance of Rent. 
at There was no Reverſion or Remainders upon E- 

Rates in Tail, at Common Law. And by the Com- 1 Inſt. 3275 


* mon Law, no Grantee of a Reverſion could take 
Lai Advantage of any Condition or Covenant broken 
3 by the Leſſees of the fame Land: But by Statute, 32 H. S. e. 34. 
th rantees of Reverſions may take Advantage of Con- 


1 ditions and Covenants againſt Leſſees of the ſame 
Lands, as fully as the Leſſors their Heirs, Cc. And 
Leſſees may have like Remedies againſt the Grantees 
of Reverſions. 
An Eſtate- tail cannot be barred, where the Rever- Raym. 358, 
ſion is in the Crown. | 


Revocation. 


Evocation is the Calling back of ſomething 
3 or a deſtroying and making void of 
ſome Deed, which had Exiſtence until the Act of 


Revocation that made it void. 

In voluntary Deeds and Conveyances, there are 1 Inſt. 237, 
frequently Proviſo's containing Power of Revoca- | 
tion ; which being coupled with an Uſe, and tend- 
ing to pals by the raiſing of Uſes, according to the 
Statute 27 H. 8. are allowed to be good. As where 27 H. 8. 
one ſeiſed in Fee, covenants to ſtand ſeiſed to the 
Uſe of himſelf for Life, and after to the Uſe of 
bis Son in Tail, with Remainders over, Sc. and 

roviſo that he may revoke any of the ſaid Uſes z 
Now if afterwards he revokes them, he is ſeiſed 
again in Fee without Entry or Claim. But if ſuch 
a Proviſowere inſerted in a Feoffment, Cc. whereby the 
Feoftee is in by the Common Law, it would be re- 
pugnant and void. 


: io es U 
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10 Rep. 68. Uſes and Powers in Contingency, and Poſſibility; 


Hob. 312, 


8 Rep. 81, 
55 


2 Lill. 486. 


Perk. 479. 
29 Car. 2. 


may by mutual Afent et Parties be revoked and 
determined ; as by Indenture they may be raiſed, 
lo by Proviſo or Limitation in the fame, they may 
be extinguiſhed and deſtroyed. Where there is a 
Fower of Revocation, a new Declaration of Uſes 
is 2 ſufficient Revocation of the former: And if 
Power is reſerved to a Man to revoke a Deed ly 
Writing, tubſcribed and ſealed in the Preſence of 
two or more credible Witneſſes ; if he makes his 
Will in Writing, without making any expreſs Re- 
vocation, it ſhall be adjudged a good Revocation, 
and the Will a good Execution of the Power. If 
a Perlon make a Feoftinent in Fee, or levy a Fine, 
Cc. of Lands; thele, amounting to a Revocation in 
Law, extinguiſh the Power of Revocation. 

Letters of Attorney, and other Authoritics, may 
be revoked by the Perſons giving the Powers : And 
Submiſſion by Bond to award, be countermanded 
by Deed ; (but the Bond made to ſtand to the A- 
ward, will be forfeited), A Warrant of Attorney 
of a Defendant to appear and accept a Neclaration 
for the Defendant, may not be revoked to ſtay Pro- 
ceedings ; but the Defendant may change his Attor- 
ney, and plead by another, in due Time. | 

A Will 1s in its Nature reyocable ; And a laſt 
Will, revokes a former: But it's ſaid a new pub. 
lication of the firſt Will, may revoke the laſt. Wills 
are to be revoked by ſome other Will in Writing, 


or by caucclling by the Teſtator, Ec. 


Vide Frauds, 


Riots, 
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Rlots, 


IOT is where three or more Perſons aſſembled 
together, do ſome unlawful AR, of a private 
Nature, with Force and Violence: As by beating ſome 
Perſon, entering into his Houſes or Lands, breaking 
down Encloſures, Ce. | 


Riot ; And two Perſons only cannot be guilty of a 
1 Kiot. If divers Perſons aſſemble together in a peace» 
able Manner, and after aſſembled, do ſome riotous 


4x Act, this is a riotous Aſſembling ; although they did 
not at firft aſſemble in a riotous Manner. But Aſ- 
ſemblies for Wreſtling, piaying at Cudgels, Dan- 


nd cing, &c, are not riotous. There muſt be an Inten- 
leq WM tion of Force, or Violence, relating to a private 
A. Quarrel, to make a Riot. And if the Intention be 
to redreſs publick Grievances, and be executed, it is 
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There muſt be three Perſons at the leaſt, to make a 2 Lill. 489. 


Dalt. 322. 


2 Inſt. 9, 10. 


— adjudged levying War againſt the King, and Trea- 
ro. ſon. If Perſons on a lawful Meeting, fall out upon Dalt. 322, 
or. ſome ſudden Quarrel, here being no Intention of an &c. 


unlawful Act, it is no Riot. | f 
af A Mayor and Aldermen of any Town, making 
b. 2 Riot, are puniſhable in their natural Capaci- 
ils ties: but where they have countenanced dangerous 
0 Riots within their Precincts, their Liberties have been 
cdſeiſed, or the Corporation fined. Women tis ſaid may 
be puniſhed as Rioters ; but Infants under the Age of 
Fourteen, are not puniſhable, At Common Law, 
Riots are puniſhed by Fine and Impriſonment, and 
by Pillory, if enormous. 

By Statute, Juſtices of Peace, with the Sheriffs of 
Counties, & c. have Power to ſuppreſs Riots; and 
arreſt, and impriſon Rioters : They are to make In- 
quiry by a Jury, and record and certify their Pro- 
ceedings. The Lord Chancellor may ſend forth a 
Capias to take and arreſt the Parties, &c. on a Bill 

Complaint for any Riot, teltified under the Seals 
of two Fuſtices of the Peace, and the Sheriff. And 
on Default of Juſtices Enquiring, the King's Com- 

e 4 miſſion 


3 Cro. 25% 


Dalt. 294, 
326. 


34 E. 3. e. 1. 
27 R. 2. c. 8. 


13 H. 4. c. 7. 
2 H. 5. c. 9. 


19 H. 7. e. 13 
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1 Geo. e. 6. 


3 Inſt. 68. 
H. P. C. 71, 


Dalt, 364. 


3 Inft. Go. 


H. P. C. 73. 


lets it fall again: So if a Thief ta 
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miſſion ſhall go out to enquire by ſufficient Men of 
the County. Heinous Rioters, are to ſuffer one Year's 
Impriſonment. . 

Where twelve Perſons, or more, riotouſly aſſem. 
bled, continye together an Hour after Proclamation, 
made by 1 of Peace, Sheriff, Mayor, Sc. ju 
2 King's Name, to diſperſe; it is Felony, excluded 
wICTSY» | 


Robbery, 


Obbery is a ſelonious Taking away of Money 
R or Goods, of any Value, from the Perſon d 
another, on the Highway, in a violent, Manner 
thereby putting him in Fear. And it is Felony of 
Death, though the Sum is under Twelve Pence, or 
be but one Penny. But if any Thing be taken 
from the Perſon of another, on the Highway, by 
Aſſault or otherwiſe, without putting in Feat, it 1s 
not Robbery, but Felony allowed lergy. And if 
nothing be taken, only an Afault to rob, it is not 
Felony ; but a Miſdemeanor, puniſhable by Fine aud 
Impriſonment, Cc. : 
If a Thief bids the Party deliver his Money, et- 
ther with or without Weapon drawn, and he deli- 
yers it : Or a Perſon, with Sword or Piſtol drawn, 
bids me deliver my Money, and afterwards prays 
me to give him Alms, and I give it accordingly ; 
Or if a Thief compels one Fear to ſwear that 
he will fetch him a Sum of Money, which he doth, 
and the Thief receives it; Thele are a Taking, to 
make it Robbery, Where a Thief cuts a Man's 
Pocket, whereby his Purſe falls to the Ground, if 
he takes up the Purſe, it is Connery, though he 

„ . es the Purſe 
of a Perſon, which in a Fright he caſt into a Buſh; 
And if a Man endeavouring to Eſcape from a 
Robber, drops his Hat, &'. which the 1 
takes up, it is a Taking from the Perſon, 


Not 
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Not only Taking away a Horſe, which a Perſon Dalt. 364. 
is actually riding; but if the Horſe be ſtanding by Pult. 128. 
him, or any other Thing belonging to him, in 
his Preſence, be taken againſt his Will, it is in Law 
2 Taking from the Perſon: And a Claim of Pro- 

ty, without Colour, will not Excuſe it, But 
if one leaves his Horſe tied, and Steps aſide ; or a 
Carrier follows his Horſes, at a Diſtance; the 
Taking them is not a Taking from the Perſon, to 
be Robbery. A Servant robbed in the Sight of 
the Mallet; of his Mafter's Goods, is adjudged a 
Robbery of the Maſter, All that come in Cromp. 34 
Company to rob, are * and eſteemed to 1 And 116. 
take away, though one only doth it; and 1 H. P. C. 72. 
one of them rides from the Reſt, and robs in the 
fame Highway out of their View, if he afterwards 
tet urns to them. | 
Where Robberies are committed in the Day- 27 Eliz. 
time, on the Highway, of any Day except Sunday, 
the Hundred is chargeable. Vide Hundred. And 6 Geo. 
Streets in Cities, are Highways, as to Robberies, 
&c. by a late Statute. A Reward of forty Pounds 4. 5W.&M, 
i given by Law, far apprehending a Robber on the | 

ighway. N | 


Sacrilege. 
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Sacrllege. 


Acrilege is where a Perſon ſteals any Veſſels, 

3 Cro, 153, or Ornaments, or Goods of the Church : It is 
I 54 \ a Robbery of what is dedicated to the Ser- 
2 Inſt. 130. vice of The Common Law diſtin- 
guiſhed this Crime from common Robberies, as it 
denied the Benefit of Clergy to the Offenders; 

23 H. 8. c. 1. which it did not to other Felons. But by Statute 
1 E. 6. c. 12. it is rendered equal with other Felonies, in making 
& E. 6. jt Felony excluded of Clergy ; as moſt other Felo- 

NICS are. 


Sale of Goods. 
Q4 LE is a Transferring of the Property of Goods 


and Chattels from one to another, upon valu- 
able Conſideration: And it can never be without a 
Conſideration. 

A Man may at any Time ſell his Goods, though 
be fears an Execution for Debt; unleſs there is a 
private Truſt between the Parties, and the Writ of 

Noy's Max. Execution is delivered to the Sheriff, Cc. If a Bargain 
, 88. is, that you ſhall give me 5 J. for my Horſe, and 

Jou give me any Thing in Earneſt, which I accept, 
Hob. 47. this is a perfect Sale. If I fay I will fell my Horſe 
for 51. and you fay you will give me 51. and pre- 
ſently go to tell out the Money to pay for it, this 
will be a Sale, and I cannot fell my Horſe to any 
other: But if you do not pay me p. iv it is no 
Contract of Sale. On Sale of a ſorſe, it may be 
— till paid for; And if the H cle dies after fold, 
ore Delivery, the Seller mas .ave Action for the 
Money, the Property being i, the Buyer. On Sale 
of Goods in a Shop, Cc. the Seller may not bring 
_— far the Money agreed, till the Goods deli- 
veled. ä 


If 


wi a. non has a? Hy > Ro ee 3 © mn 2 BO TTY 


þ 


130% RS ADS Rr T2 


FEE 


has, 


of Payment is allowed him by the Seller. 
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If a Man affirms a Thing ſold is of ſuch a Value, : Cro. 4, 
when it is not, this will not be actionable: but if 386, 630. 
he actually Warrants it, twill bear an Action. If 1 Roll. Abr. 
one Warrants any Thing ſold, after the Time of 97. 
Sale, it is not good; it is to be at the Time of Sale 
to be binding, as tis Part of the Contract. Recom- 
mending a Stranger to a Shopkeeper, who thereupon 
ſells Goods on Trult to ſuch Stranger, by the Law 
of Merchants may make the Recommender anſwer- 
able. And if a Stranger of Holland or any other Na- 4 laſt 38. 
tion, buys Goods at London, and gives a Note under 3 
his Hand for Payment, and then flies into Holland; 
the Seller may have a Certificate from the Lord 
Mayor, on Proof of Sale and Delivery of the Goods, 
upon which the People of Holland will execute a 
Proceſs on the Party. If a Perſon of England 
flies into another Kingdom, he may be taken up, 
at the Inſtance of our Ambaſſador or Conſul, and 
ſent over hither. 

Where one agrees for Wares ſold, the Buyer muſt Noy 83, 
not carry them away before paid for; except a bay 


Vide Contrads, Markets, Pꝛoperty. 


Scandalum Magnatum. 


ndalum Mag natum, is the Slander of a Peer of 
the Realm, or other great Officer of the Govern- 
ment: Or it is an Action brought by a Nobleman 
gui tam, upon the Statute 12 K. 2. Cc. In the Name 
of the King, and the Party ; the King being con- 
cerned in the Credit of Great Men, who Act by his 
Authority. | 
The Statute of Scandalum Magnatum is a general , ep. 13, 
Law: And Words ſpoken againit Noblemen, ſhall 1 yentr. 60 
be taken in the worſt Senſe, to preſerve the Honour 1 Lev. 277. 
of Great Perſons. For a Man to ſay that he hath Moor 142. 
heard, or doth not know but my Lord ſuch a one, did 1 Ventr. 59 
ſo and ſo, or cannot imagine who did it but he, being 2 Sid. 21. 
2 Charge of what is Ill; To ſay of a Great Perſon he 1 Mod. 232. 
is a wicked, unworthy Perſon, Cc. theſe have been 
adjudged aQtionable, and great Damages recovere 
& *0 . - . N | on 
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4 Rep. 13. 
2 Inſt. 228. 


1 Roll. Ahr. 
34 Cro. Car. 


135. 
Weſtm. 1. 


e. 34. 
2 R. 2. c. 5. 


12 R. 2. c. 11. 


Terms de 
Ley 537. 
1 Inſt. 290. 


Lutw. 1273. 


2 Lill. 500. 


Ibid. 498. 
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en them. But a Defendant may juſtify in Scand 
lum Magnatum, ſetting forth the ſpecial Matter, 
And if a Charge be falſe, which is allcdged in a 
Court, no Action lieth. | 

By Statute, none are to Report any falſe or ſlant 
derous News, or Tales of great Men, whereby Diſ⸗ 
cord may ariſe between the King and his People, 
on Pain of Impriſonment. None ſhall Deviſe or 
tell any falſe News, Lies, Cc. of any Lord, Prelate, 
Officer of the Government, Judge, Cc. whereby 
any Slander ſhall ariſe, or Miſchief come to the 
Realm, on Pain of being Impriſaned. And when any 
one hath told falſe News, or Lies, and cannot pro- 
duce the Author, he ſhall be impriſoned, and pu- 
niſhed by the King's Council. 

The Plaintiff recovers Damages by Statute, for the 
Wrong, on Action of Scandalum Magnatum; and 
the Deiendant is impriſoned on the Statute of Weſt- 
winſfer, on the King's Account. 


Stite Facias, 


Fe facias is 2 judicial Writ that lies where DeBt 
and Damages are recovered, and no Execution is 
ſued within a Year and a Day; then after the Year 
and Day, the Plaintiff (hall have this Writ to Sum- 
mon the Defendant to ſhew Cauſe why there ſhould 
not be Execution ſued out upon the Judgment 
againſt him; and if he can ſhew no Cauſe, there is 
Judgment Ozod habeat Executionem, And this Writ 
alſo lies againſt Bail to an Action; if upon the 
Sci, fec. or two MNichils returned, the Bail do not 
appear, Judgment ſhall be entered againſt them. 
But no Sci. ja. lies againſt Bail until a Von eff In- 
_ is returned againſt the Principal, and the Writ 
ed. 

Where either Plaintiff or Defendant, or one of 
the Plaintiffs or Defendants dies, Execution cannot 
be ſued, out upon a Judgment till a Sci. fac. ob- 
tained, and Judgment thereupon ; 1n theſe Caſes, 
there 1s to be a new Judgment to warrant Execu- 
tion, And a Sci. fa. to revive a Judgment, ought 
not to be granted, till the Record of the Judg- 

| ment 
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ment be in the Court where the Sci. ja. is moved for. 
A Sci. fa. is in Nature of an Action, as the Defen- 
dant may plead to it. 

There 1s a Sci. fa. in Error, ad audiendum Errores; 
and upon a Recognizance in Chancery, to extend 
Lands, Cc. alſo to repeal Letters Patent; which 
laſt ifſues out of Chancery to the Sheriff of Midale- Dalr. Sher. 
ſex, who by Letter under Seal of Office is to give 
Notice to the Patentees, of the Writ, and that if 
they do not appear thereto, Judgment will be had 
againſt them by Default. ; 

A Sci. fa. to revive a Judgment, is to be directed 
into the County where the original Action brought, 


See Execution, Judgment. 


Se Dekendendo. 


FE Defendendo is a Plea for him that is charged 

with the Death of another, alledging that he 

was driven unto what he did, in his own Defence. | 
Any Perſon in his own Defence may kill others Bac. Max- 

for the Safety of his Life; by the Neceſſity of it: 25. 

But Malice is not to be coloured under Pretence of 

Neceflity, if it be it is Murder. A Defence 

ought to be unblameable, not to take Revenge: 

And if a Man attack another, on a ſudden falling Brat 

out, and before a mortal Wound given, the other * R 

flies to the Wall or ſome other unpaſſable Place, to 3 © 5? 

ſlave his Life, and being ſtill purſued, kills the 

Perſon making the Aſſault; it is Manſlaughter in 

his own Defence. Here is an unavoidable Neceſſity : 


And ſo in the like Cales ; 
There is no exprels Judgment in Se deſendendo; 2 Inſt. 148. 


but the Offender is let to Mainprize, to ſue out his 3 Inft. 220. 


Pardon of Courſe. But his Goods and Chattels are 

to be forfeited. Tho where one kills another in his 1 Inſt. 283. 
own Defence, upan the ſpecial Matter found, he 2 Inſt. 316. 
may be diſmiſſed without any Forfeiture, or Pardon H. P. C. 38. 


purchalcd, 
Scque⸗ 
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Sequeſtration. 


8 ue ſtration is the Setting aſide of a_ Thing in 
ntroverſy, from the Poſſeſſion of both thoſt 
28 H. 8. that contend for it. And is uſed for the Gathering 
of Fruits and Profits of a Benefice void, for the 
Dyer 160, Uſe of the next Incumbent. It is alſo the AR 
232. of the Ordinary when no Man will meddle with 
the Goods and Chattels of one deceaſed. And 5 
2 Inſt. 4,472. nifies further, a Kind of Extent on Execution for 
Debt ; eſpecially in the Caſe of a beneficed Clerk, 
of the Profits of the Benefice, directed to the Church- 
2 Roll. Abr. wardens, Cc. to gather up the ſame, and pay them 
474. over to him that had the judgment, till the Debt is 
ſatisfied. | 

Alſo there is a Sequeſtration, on a Perſon's ſtand- 
Ing out Proceſſes of Contempt, for Non-appearance 
in the Chancery, on a Bill exhibited. So where Obe- 
dience is not yielded to a Decree, &c. The Court 
will — a Sequeſtration of the Lang of the Perſon, 

or a Commiſſion to put the Plaintiff in Poſſeſſion. 


Servants. 


Ervants are ſuch as Men of Buſineſs employ un- 
der them, to aſſilt them in their Callings ; or 
others retain to perform the Work of their Families. 
And menial Servants, are thoſe that are Domeſticks, 

living within the Walls of the Houſe. 
1 Inſt. 42. If one retains a Servant generally, without ex- 
Noy Max. 91. preſſing for any Time, the Law conſtrues it to be a Year, 
according to tlie Statute: And if a Servant retained 
for a Year, falls ſick, ©c. the Maſter cannot put 
away his Servant, or abate his Wages. A Servant 
is not to depart from his Service; And if he refuſe 
to do his Buſineſs, this is a Departure in Law, al- 
NoyMax.90. though he continue with his Maſter. If a Man 
retain a Servant, for ſo much Wages ; if he departs 


within the Year, he can have no Wages, But when 


a Mas 


a 
4 
a 
] 
| 
| 


* 
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a Maſter is dead, the Servant is legally diſcharged. | 
And it is a reaſonable Cauſe of Departure from F. N. B. 168. 
Service, if the Servant is not allowed ſufficient 

Meat, Drink, &c. or the Maſter's Wife beats him. 

If any Perſon entices away a Servant, or hires him , Lev. 63. 
knowing him to be a Servant to another; the Ma- 

ſter may have Action of the Caſe againſt him. 

A Man is anſwerable for the Actions and Treſ- 
paſſes of his Servant, in many Caſes; but not in 
— Caſes, on Fu Treſpaſs of 2 = 
except done is Commandment. If a Man has 
a Servant, 1. to be ſuch, and he ſend him to * 
Fairs and Markets to buy or ſell, his Maſter ſhall 
be charged. But if a Servant makes a Contract in Dr. & Stud. 
his Matter's Name, the Contract will not be bind - Dial. a. ch. 42. 
ing, unleſs it were by the Maſter's Commandment, 
or Aſſent: And where a Servant borrows Money in 
his Maſter's Name, without order, that does not 
bind the Maſter, if a Servant buy Things in his 
own Name, the Maſter ſhall not be charged ; except 
the Things bought come to his Uſe, and he have 
Notice of it. Where a Maſter always gives his Ser- 
vant Money, he ſhall not anſwer for what he buys 
en Truſt ; but if he ſends him ſometimes on Truſt, 
he muſt anſwer. | 

A Maſter is alſo to anſwer for the Negligences of 2H. 8 
his Servant: If a Surgeon undertake the Cure of a . 
Perſon, and by ſending Medicines by his Servant 
the Wound is hurt and made worſe, the Patient 
ſhall have Action againſt the Maſter, not againſt 
the Servant. Where a Smith's Servant pricks a Horſe 
_ he is __ I _— 
the Damage. a Servant caſt any Thing into the 
Highwa — the Nuſance of the King's Subjects, the W 
Maſter ſhall be charged. And when a Carrier's Ser- 
vant loſes Goods delivered to him, the Maſter muſt 
anſwer it, and Action lies againſt him. 

In other Caſes, a Maſter may maintain the Cauſe 9 Rep. 113. 
of his Servant againſt others. He may bring Action 10 Rep. 130. 
of Treſpaſs for Battery to his Servant, when he 
thereby loſes his Service. If a Servant is cozened of 1 Roll. Abr. 
his Maſter's Money, the Maſter may bring Action 98. 
of the Caſe againſt the Perſon that cozened _ 

n 
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NoyMax.94- And if a Servant give away his Maſter's Goods, 
| the Maſtet may have Action againſt the Receiver, 
Where a Servant damages Goods by Negligence, 
ARion of the Caſe lies againſt him, Servants In. 
berilling or purloining their Maſter's Goods, to thy 
5 1 14. Value of forty Shillings, is Felony. But if 
Toft. 30. Servant, Cc. be robbed, without his Negligence or 
wie 89. Default, be ſhall be allowed it on his Ac 
count. ; 
5 El. c. 4. There are ſeveral Statutes relating to Servants, 
43 El. e. 2, To compel Perſons unmarried, to go to Service, 
» And puniſh them for Aſſaulis on their Maſters, and 
other Misbehavjour; and ordaiuing that none (hall 
leave their Services, without giving a Quarter; 
1 Jac, 1.c.6, Warning. The Wages of Servants, Labourers, G. 
ate to be aſſeſſed by Juſtices in their Eafe 
Seſſions; and none to give greater Wages unde 
Penalties. | 
But tis held that this Statute does not extend to 
Wages of Coachmen, Footmen, or other Servant 
than in Husbandry. 


Services. Vide Homege, Fealty, 8c, 


Selllons, sce Julllces of Peace. 


Seve 


oO PA 
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9 is the Singling of two or more that 
are joined in a Writ or Action. If one of the 
Plaintiffs or Defendants never appeared, then the 
other may ſue out a Writ of Summons and Seve- 
rance againſt him; and if he doth not come in 
- 1 it, ſhall have Judgment ad proſequendum ſolum. 

is alſo hath been done in B. R. by giving a Rule 
to appear and come in. | 

There is Summons and Severance, allowed in many |. N. B. 8 
Cafes; As in Aſſiſe; Attaint; Debt; Quare impedit, 5 Re 
Ce. It lies in real, as well as perſonal Actions: 10 3 
But not u a judicial Proceſs. And on Writ of ; 
Error, if three Defendants in the Action bring Er- 
ror, and one releaſes the Errors; he may be ſum- ; Rep. 26. 
— and — Log _ the _ vo (hall 
roceed to reverſe the Judgment. in Error 
wand there are ſeveral Plaintiffs, one only appears W 
and aſſigns Error; this is null and void, without 
ſummoning and ſevering the reſt. After in nullo eſt Cro. Jac.117 
Erratum pleaded, there can be no Summons and Se- * 


rerance. 
Executors refuſing to Act, may be ſummoned and 


ſevered from the others; on bringing Actious by ſuch 
others. | 4 


Sewers. 


Ewers relate to Rivers and Water-courſes; And 
Commiſſioners of Sewers have Authority, ground- 

ed upon divers Statutes, to inquire of all Nuſances 
and Offences committed by the ſtopping of Rivers, 
erecting Mills, not repairing of Banks and Bridges, 
Cc. And to tax all whom it may concern for the Terms os 
Amending of Defaults, which tend to the Obltruc- Ley541, 542. 
tion or Hindrance of the free Paſſage of the Water, , Inſt. 275. 


through its ancient Courſes. N 
* Fr This 
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10 Rep. 141, 
142, &. 


5 Rep. 100. 
10 Rep. 139. 
23 H. 8. 


23 H. 8. 
1 Ventr. 67. 


6 H. 6. c. 5. 
23 H. 8. c. 5. 
13 El. c. 9. 

3 Jac. 1. c. 14. 


7 Ann. e. 10. 
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This Commiſſion is granted by the Lord Chan- 
cellor, Lord Treaſurer, and two chief Juſtices, or 
any three of them, whereof the Lord Chancellor to 
be one; And may laſt ten Years, unleſs repealed, 
And the Buſineſs of the Commiſſioners 15 to repair 
Sea Banks, and Walls; Survey Rivers, publick 
Streams, Ditches, Cc. But they cannot intermeddk 
where there is not a publick Prejudice: Nor can 
they make a new River. They may make a Rate, ac- 
cording to the Quantity and Quality of the Land, on 
all Perlons thatare in Danger; And grant Warrants to 
diſtrain for it: Alſo the Land may be fold by Decree 
to pay the Rate. They proceed by Jury, and View iu 
their Enquiries into Annoyances and Defects of Re- 
E and the Jury may amerce fur Neglects. The 

ommiſſioners may puniſh by Fine for Contempt 
and where Officers are negligent in their Duty; 
but not impriſon for Diſobedience to their Orders. 
The Decrees of the Commiſſioners, are to be cer- Sher 
tified into Chancery, and have the King's Aſſent to 
be binding: And the Commiſſioners, and their Mold 
Proceedings, are ſubject to the Juriſdiction of B. x. dla: 

The Statutes on this Head, are 6 H. 6. and 7 H. Cut 
8. which direct the Form of their Commiſſion, W:, 
Oath, Cc. And give them Power to make and 
ordain Laws: The 13 Elix. Enacting how long dies 
their Commiſſions are to continue; and giving Au- Not 
thority to Clerks of Commiſſions to eftreat Fines, ihe 
Penalties, Forfeitures, Cc. The 3, ac. 1. ordaining Wy 
that all Ditches, Banks, Sewers, Bridges, &c. with- Wc: 
in two Miles of London, falling into the Thames, No 
ſhall be ſubje& to the Commiſſion of Sewers. 

And the Lord Mayor of London, &c. is to appoint N his 
Perſons who ſhall have Power of Commiſſioners of Nh 


Sewers in London ; which Commiſſioners may levy Aſ- Wt, 


ſſmente, Cc. Di, 


Sheriffs. 
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Sheriffs. 


Herift is the Chicf Officer, under the King; of a 
Shire or County, for the Keeping of the Peace, 

and Execution and Service of Writs and Proceſſes, 
Oc. And Sheriffs, at the Common Law, were choſen 
by the County; but by Statute the Lord Chancel- 9 E. a, 
lor, Treaſurer, &c. and the Judges, nominate three 
Perſons yearly of every County, out of which the 
King chooſes one. And when thus choſen, he is 
conſtituted by Letters Patent. : 

The new Sheriff being elected and ſworn into his 
Office, is to deliver a Writ of Diſcharge to the old 
Sheriff; who muſt ſet over all the Prifoners in the 
Gaol, with all Writs, Cc. by Indenture to the new 
Sheriff, and till then, the Priſoners remain in the 
Cuſtody of the old Sheriff; but the Office of the Poph. 83. 
old Sheriff is at an End, when the Writ of Dit- 
charge comes to him. A Man in Execution in the 
Luſtody of the old Sheriff, not being turned over 
to the new Sheriff; if he Eſcapes, the old Sheriff, 


and not the new, is chargeable. But where a Sheriff 3 Rep. 52,3 


dies in his Office, if any Priſoners Eſcape before an- 

other is ſworn, this is no Eſcape againſt the Sheriff, 

the Priſoners on the Sheriff's Death being all 7 

Cffodia Legit till there is a new Sheriff, In theſe 

Cafes, when the new Sheriff is ſworn, he mult take 

Notice of all Perſons in Execution, &c. there being 

none to make Delivery of them. A Sheriff out of , Lill. 19 
his Office, may not be fined for any Miſdemeanor 
whilſt Sheriff; but the Court may tend a Tipltaff 

to bring him to Anſwer, or ſend forth Proceſs of 

Diftringas nuper Lic to make him appear. 

A Sheriff hath a judicial, and miniſterial Power: , fast. , * 
His judicial Authority, conſiſts in trying and deter- , 
ming Cauſes in his Torn and County- Courts; And 
in preſerving the Peace of the County, he being at 
Common Law the principal Conſervator of the 
Peace there; and he is to aſſiſt the Juſtices of Peace, « Inſt. 1933 


and raiſe the Poſſe Comritatus to ſuppreſs Riots, &c. 193. 
But his judicial Authority, as Conlervator of the 
; 8 Ff 2 Peace, 


— FLY __— = - — — _ 
” . . 


* 
4 . — — *. CE I = 4 * D 2 y 3 by - 
. - — = - — Pom — — — 
— - — — — . _ - — AZ <0 L 1 4 
— O90 On * inp —— EN Rome ee — * ——— — — — —_ — 
— ä — 


| 
| 


— 


436 The Common Law Common⸗Placed. 


Peace, is ſeldom uſed ; being commonly executed 
1 Inft. 168, by Juſtices of Peace. His miniſterial Power, 
2 Inſt. 452. relates to executing Writs out of the King's Courts; 
5 Rep. 64 And herein he ought not to diſpute the Validity df 
Cro. Jac. 3, any Writ, but muſt execute it. He muſt not let 
289. Perſon Eſcape, taken on an erroneous Proceſs; but 
ſhalt be excuſed by Reaſon thereof, in falſe Impri- 
| ſonment. His Officers in Caſes which concern the 
4 Inſt. 177. King, or where the King is Party, and in criminal 
6 Rep. 51. Cauſes, may break open a Door to execute the Pro. 
ceſs; (after Demand to open it and Refuſal) But 
1 not in any civil Cauſe, at the Suit of a Subject; 
5 Rep. 91. except it be on a Writ to deliver Poſſeſſion of : 
5 Rep. 64 Houle, recovered by Ejectment, Ce. Upon an Ar- 
6 Rep. 54. relt, his Officers are to ſhew at whoſe Suit it is, 
9 Rep. 168. out of what Court the Writ iſſues, and for what Cauſe, 
10 Rep. 70. Cc. And if he do not make a Return of the Writs, 
or making a falſe Return, the Sheriff may be amer- 
ced by the Court; or the Party may bring Action 

of the Caſe againſt him. 
The Sheriff hath under him, an Under-Sheriff 
Bailiffs, Gaoler, &'c. for whom he is anſwerable. 
The Power of the Under-Sheriff is the Same with 
that of the High Sheriff, he acting in his Read ; but 
4 Inſt. 114. all Returns by the Under-Sheritt, are in the Name 
of the High-Sheriff And the, Under-Sheriff, is re- 
movable at Pleaſure; and 1s but in the Nature of 
a general Bailiff errant to the Sheriff in the whole 
County, as other Bailitts are over particular 
2 Lill. 511. Diſtri The Under-Sherift ought always to have 
bis Deputy attendant in Courts, to receive and 
execute their Commands, give Account of Buſineſs, 
&c. And is to file a Warrant of Attorney for his 
High-Sheriff in all the Courts at Weſtminſter by an 
Attorney of each Court, or Action will lie upon 
Ibid, 513. the Statute againſt the High-Sheriff. The Sheriff 
27 El. c. Ba. within two Months, is to appoint and proclaim in 
| the Shire-Town four Deputies, not above twelve 
Miles from cach other, to make Replevins, under 


Penalties, 
A Sheriff may take an Appearance Bond, with 
A: one or more Surties, or let the Defendant go with- 


out Sureties ;- the Bond being only for the Sheriff's 


Cra E!. 808. Indemnity. Aud where a Sheriff takes a . 


2 


8 by the 
Succeſſor. The Lord Mayor and Citizens of London 


\ 
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of two good Men, of viſible Eſtates at the Time of 

taking it, if they afterwards become inſolvent, the 

Sheriff ſhall be excuſed, A Writ of Fi. fa, is deli- 2 Lill. 513, 
vered to a Sheriff, and no Warrant made upon it ; 

and afterwards in the ſame Day, another is delivered, Ibid. 536. 
and Warrant made upon it, and executed the ſame _- 
Day, or after, before the firſt; it ſhall take Place 

of the firſt, If a Super ſedeas comes to the Sheriff be- Cro. El. 397. 
fore he hath ſeiſed Goods in Execution, he ſhall 

ſtop; but after he hath ſeiſed, he may go on and 

ſell the Goods. A Sheriff levies Money on a Fi. fa, Cro. Car. 339 
and dies, Action may be brought againſt his Execu- 
tor for the Money, being a Duty; but tis otherwife 
where a Sherift is chargeable in his Life · time for a per- 
ſonal Tort, there Actio moritur cum perſona. If an 
Under-Sheriff procure Goods taken in Execution to 
be appraiſed at an under Value, and deliver them 
to the Plaintiff accordingly; for this Oppreſſion, 
of the Defendant, IndiAment will Ilie. 

Sheriffs beſides their miniſterial Office to execute 
Proceſs, Cc. Are to proclaim Statntes ; Return Ju- 
ries, for Trials in civil and criminal Caſes; make 23 H. 6. 
Returns of Writs for electing Knights of the Shire, 

&c. And they are to preſerve the Rights of the King, 

within their Counties; Collect his Rents; Seize 

Profits of Lands forfeited ; Goods of Felons, Cc. 

Levy the King's Debts; and be accountable to the 

King for all Iſſues and Profits of their Counties; 

for which they are to give up their Accompts in 

the Exchequer. And they are to fee that Criminals Dr. and Stud. 
be executed; and obſerve the order of Law in put- Dial. 2. ch. 41. 
ting them to Death. By Demiſe of the King, the 
Authority of Sheriffs determines: But in ſuch 3 Rep. 72. 
Caſes new Patents are preſently iſſued out | 
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Cro. Jac. 426. 


have the Shrievalty of London and Middleſex in Fee 

by Charter; and two Sheriffs are annually elected ghow. Rep. 
by them, for whom they are to Anſwer: When one 289. 

of theſe Sheriffs dies, the other cannot AQ till ano- 

ther is made; for there mult be two Sheriffs of London, 

which is a City and County; though they make 

but one Sherift of the County of Middleſer. They 

are ſeveral as to Plaints, in their reſpective Courts. 


Ff3 


Ry 
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4E. z. c. 9. By Statute, Sheriffs are to have ſufficient Lands in 
ie County where choſen, to anſwer the King ant 
14 E. 3. c. 7. his People. And hall not continue in their Offiey 
aboye one Year ; which alſo extends to Under - Sheriff 
but they may act longet in other Men's Namg 
42 E. 3. c. 9. No Sherift is to Act as a Juſtice of Peace of th 
1 M. c. 28. County, during his Shrievalty; And no Under. 
Sheriff, Cc. ſhall be Attorney in any of the King; 
1 H. 5. e. 4. Courts, ſo long as he bears the Office; though ſu 
as are Attorneys, may Practice in the Name of othen 
23 H. 6. c. 10. Sheriffs muſt make Deputies in the King's Courts, to 
receive Writs, Sc. They are to let Perſons to Bail 
upon reaſonable Sureties; and take but 20d. for a 
23 H. 6. c. 8. Arreſt, Sheriffs to have Allowance on their Ac: 
compts, for executing the King's Writs, levying E 
34 H.8, e. 16. (treats, Cc. And a * {hall be a ſufficient Diſ- 
21Jac. 1.6.5 charge for a Sheriff, No Sheriff at Aſſize-time is to 
13&1 4 Car. keep a Table for any but thoſe of his own Retinue; 
2. C. 21. Nor make a Preſent to any Judge; or have about 
forty Servants in Liveries, or under twenty attend- 
29 Eliz. c. 4. ing him. Sherifts are not to take above 1 5. in the 
Pound where under 1001, Nor more than 64. pe 
Pound if above, for levying an Extent or Exccution, 
Geo. c. 15, And 1 5 per Pound of the my Value of Land: 
3 1 for — a Writ of Hab. fac. Fee 2 
where the Whole exceeds not 1001. per Ann. and 
6d. if above. On the Deaths of Sheriffs, Under- 
Sheriffs are to Act in their Names till others appoint- 
ed, and be anſwerable. Sheriffs Accompts ſhall not 
be delayed in the Exchequer; And 4000 J. yearly is 
ſet _= at the Exchequer, and allowed the Sheriffs of 
the ſeveral Counties, to help paſs their Accompts 
3 Ges, Sheriffs are not to take any Money or Reward for 
the Places of W 5 Gaoler, Bailiff, Ge. 

under Penalties. Vide the Statutes. | 


Vide Atreſls, Baliliffs, 


Simonp. 


Sf 


for N 


Tl 


Pena 
Year 


whit 
the 

Ce. 
preſe 
And 
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Simony. 


8 is a corrupt Contract for a Preſentation to 
. a Rectory or any other Benefice of the Church, 
for Money, Gift, Reward, Cc. 
This is an Offence by Statute, which incurs the 2 Lill. 519. 
then Penalty and Forfeiture of double the Value of one 
s, toff Year's Profit of the ſpiritual Promotion, by him 
Bai which preſents for ſuch corrupt Conſideration ; and 31 Eliz. e. 6. 
Yr ul the Diſability of the Perſon accepting the Benefice, 
Acc. of enjoying the Same; and the Crown ſhall 
g Effpreſent for that Turn, the Preſentation being void: 
Dil:MAnd if a Parſon, corruptly reſſign or exchange a Be- 1 Inſt. 120, 
is i nefice with Cure, he ſhall forfeit double the Value 
of the Sum, or Reward, Cc. given; one Moiety to 
bort the King, the other to the Informer. 
end- But a Man may buy the next Turn of a Church, Hob. 103. 
the (to preſent another, not named) when it is full of 
pin Incumbent, who is well in Health, and the 
ion. Money o = ur be paid _— = — becomes 
ind void, and be no Simony. And a Perſon may, upon . 
&,FWvaluable Reaſons, bind himſelf to reſign, without ow” 249» 
and being guilty of Simony ; as in Caſe of Plurality or Cro. Car. 180. 
ger- Non-reſidence, or when the Patron's Son is at Age 
int · ¶ capable to take the Benefice. | 
not! Where a Man agrees to give a Sum of Money to Cro.Car.330. 
is procure him to be preſented to a void Benefice, this is 
zol Simony. If an Incumbent makes a ſimoniacal Con- 
tra with the Friend, or Wife of the Patron, who Cro Jae. 386. 
for knows nothing of it, this will be Sumony. So where 
+, Strangers make Agreement by compact betwixt them, 
without Privity of the Incumbent, er Patron. 
If a guilty Patron preſent another Clerk upon the 
Deceaſe of the Former, the Simony on the firtt Pre- 
ſentation, may be alledged againſt the guilty Patron, 
and his ſecond Clerk, though innocent. But after 
the Death of a Perſon ſimoniacally promoted, an 1 W. & M. 
Offence or Contract of Simony ſhall not prejudice © 16. 
any other Patron innocent of the Simony, or his 


Clerk, Ce. | 
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12 Ann. c. 12. If any Perſon for any Reward, in his own Name, 


Litt. 117. 


Litt. 118, 
119, 160. 
1 Inſt. 86, 
108. 


3 Inſt. 58. 
12 Rep. 36. 


H. P. C. 177. 


Dalt. 382. 
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or of any other, take or accept the next Avoidany 
of or Preſentation to a Benefice, and ſhall be pre. 


ſented thereto; the Preſentation ſhall be void, and 


ſuch Agreement deemed a ſimoniacal Contract, and 
the Crown preſent for that Time. 


Slander. Vide Action of Slander, 


Socage. 


8 is where a Tenant holdeth Lands of 2 


Lord by certain Rent or Service, for all Manner 
of Services. And this is called Socage Free Tenure, 
to diltinguiſh it from Socage in antient Tenur, 
and baſe Tenure, | 
If a Man holds by Fealty only, ſuch Service i; 
Tenure in Socage, And in ancient Time, Tenants in 
Socage ploughed and ſowed the Lord's Demeſnes; 
and under the Service of the Plough, all Services of 
Husbandry were included. But ſince, ſuch Service 
have been changed into an annual Rent of Money, 
Cc. and the Name of Socage remains. Though in 
ſome Places, Tenants (till perform ſuch Services with 
their Ploughs. 

Since the Statute of 12 Car, 2. c. 24. Every tem- 
poral Tenure of a Subject is in Socage. 


Sodomp. 


8 is a carnal Knowledge of the Body of 
Man or Beaſts, againſt the Order of Nature. 
It may be committed by Man with Man, (which is 
the moſt common Crime) or Man with Woman; or 

Man, or Woman, wich a Beaſt. And it is Felony 
both by the Common and Statute Law; and not 


only he that doth the Act is a Principal, but thoſe 


that zre preſent aiding and abetting him are Prin- 
eipals. It is Felony in the Agent, and Patient con- 
lentingz unleſs 2 Per ion on whom committed be with - 

em e in 
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within the Stannaries; except for Pleas of 
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in the Age of Diſcretion, then tis Felony in the 
Agent only, not him. | | 
Some Kind of Penetration and Emiſſion is to be 


proved, 
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Stannaries. 


Tannaries are Courts fo called from the Tin- 
Works in the Counties of Cornwall and Devon. 

All Labourers in and about the Stannaries are to 
have the Privilege of the Stannary-Court, and may 4 Inſt. 231, 
not be impleaded in any other, for any Cauſe _ 232, 233 

nd, 
Life, and Member. The Juriſdiction of this Court pio. 25 
is guided by ſpecial Laws and Cuſtoms, and by | Roll i 
Preſcription: And no Writ of Error lieth upon a „ .. 
Judgment in the Stannary-Courts; but Judgment 12 Rep 9. 
(hall be reverſed by Appeal to the Steward, where | 
the Matter lieth; or from the Steward of the Court, 
to the Under-warden of the Stannaries ; from the 
Under-Warden, to the Lord Warden; and from the 
Warden, to the King's Privy Council. 

The Privileges of the Tinners are declared and 
expounded by an Act of Parliament made Anno 
50 Ed. 3. not printed. And the juriſdiction of the 
tannary Court, is ſettled by 16 & 17 Car. 1. c. 15. 
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Statute Merchant and Staple. 


Tatute Merchant is a Bond of Record, acknow- 
ledged before the Clerk of the Siatutes Mer- Terms de 
chant, and Lord Mayor of the City of London, or Ley 348. 
two Merchants aſſigned for that Purpoie; or before 
the Mayors\ of other Cities, or the Bailift of any 
Borough or Town, Cc. that have Power to make 13 Ed. 1. 
Execution of the ſaid Bond, ſealed with the Seal of 
the Debtor and the King, upon Condition that if 
the Obligor pays not the Deht at the Day, Execu- 
tion may be awarded againſt his Body, Lands, and 
Goods, and the Obligee hold the Lands to him bis 
ficirs and Aſſigus till the Debt is leried. And the Cro. Car. 4 30. 
1 Foceed- 457. 
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Proceedings on a Statute Merchant are thus: 
Upon a Certificate made to the Court of Chancery, 
there iſſues out a Capias returnable in B. R. or C. B 
upon which goes out an Extent. And the Mer. 
chant may have Writs to all Sheriffs where the Debtor 
has Lands, on Non eft Inventus returned, Cc. 

Statutes Merchant, were contrived for the Securi 
of Merchants only; but at this Day are uſed by 
others, and become one of the coinmon Aſſurances 
of the Kingdom. Statutes Staple, were invented 
alſo for Merchants, and Merchandizes of the Staple, 
and are of the ſame Nature with Statutes Merchant; 
They are acknowledged before the Mayor of the 
Staple, at our Chief Cities, Cc. in the Preſence of 
one or more Conſtables of the Staple ; by Virtue 
of which the Creditor may forthwith have Execu- 
tion of the Body, Lands, and Goods of the Debtor, 
on Non · payment of the Money due: And then he hath 
an Eſtate in the Lands by Statute Staple, or is Te- 
nant by Statute Staple, till his Debt 1s paid. But 
if Tenant by Statute Merchant, or Statute Staple, 
hold over his Term, he that bath Right may ſue out 
: fone fac, ad computand', or enter, as upon Tenant 

egit. 

TG Merchant and of the Staple muſt be en- 
tered, within ſix Months after acknowledging ; or 
ſhall be void again any Purchaſer, for good Con- 
ſideration. Debt lies as well upon a Statute Staple, 
as upon a Bond: And 'a Statute acknowledged on 
Lands, ought to be ſatisfied before an Obligation; 
a Debt due on Obligation being but a Choſe in 
Action, and recoverable by Law, whereas upon a 
Statute, Judgment, or Recognizance, preſent Execu- 
tion is to be taken, without further Suit. And all 
the Lands of the Conulor, that were in his Hands 
at the Time of acknowledging the Statute, or after, 
into whoſe Hands ſoever they come, are liable for 
the Debt. Merchant-Strangers, may either ſue 
before the Mayor of the Staple, according to the 
Law Merchant, by which Suits are determined in a 
ſummary Way; Or at Common Law. 

By Statute 23 H. 8. c. 6. The Chief Juſtices of 
B K. and C. B. or the Mayor of the Staple at Weſt- 
minſter, and Recorder of London jointly, "ay take 

ecOg- 


The Common Law Common-Placed, 443 


Recognizances for Debt; and Creditors have ſuch 
Proceſs, Execution, Cc. as upon Obligations of 
Statute Staple, “ ide the Statute, & 8 Geo. c. 25. di- 
tecting ſeparate Rolls to be kept, which are to be 
ſigned by the Parties, Cc. as well as the Recogni- 


zunce. 
See Recognizances. 


Statute Law. 


Tatute Law is that which is enacted in Parlia- 
ment, by the King, Lords, and Commons 
and is a Reſerve for the Government to provide 
againſt new Miſchiefs, and Remedy the Defects of 
the Common Law. But when the antient Common |, x, 11 
Law and Statute Law concur or interfere, the Com- TP 
mon Law ſhall be preferred. 

In the Expoſition of a Statute, theſe Things are 3 Rep. 7. 
to be obſerred: 1. What was the Common Law 
before the Making of it. 2. The Miſchief and De- 
fet which the Common Law did not provide a- 
gainſt. 3. What Remedy the Statute hath appointed 
to cure this Miſchief. 4. The true Reaſon of the 
Remedy. Where a Statute gives a Remedy for any Raym. 191, 
Thing, it ſhall be preſumed there was none before 355. 
at Common Law. The Rules to conſtrue Acts 
of Parliament, are different from the ſtrict Rules of 
Common Law: But in the Conſtruction of a Sta- 1,6 zol. 
tute, the Reaſon of the Common Law gives great : 
Light, and the Judges as much as may be follow the 
Rule thereof. When an Act of Parliament alters Vaugh. 179. 
the Common Law, the Meaning ſhall not be ſtrain- : 
ed beyond the Words; except in Caſes of publick 
Utility. Though relative Words in a Statute, will 
make a Thing paſs as well as if particularly expreſ- 
led: And Caſes of the ſame Nature, ſhall be within 
the ſame Remedy. 

The Words of a Statute ſhall be taken in a law- 
ful Senſe; And Statutes are to be interpreted reaſon- 
ably, according to the Meaning of the Makers, It 
is natural to conſtrue one Part by another, ſo as to 


Raym. 54 


1 Inſt. 38 r. 
Noy Max. 18. 
1 Inſt. 381. 
1 Inſt. 11, 


make all Parts and together; wherein the Pream- 36, 381. 


tle 
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268. 
Plowd. 86. 
2 Inſt. 55. 


74, 118. 


8 Rep. 118. 
2 Inſt. 587. 


Jones 50. 
4 Rep. 76. 


4 & 5 Ann. 
C. 16. 
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ble, which is a Furtherance to the Finding out the 
Meaning, ſhall ſtand for Truth. The Conſtruction 
of Statutes, muſt be in Suppreſſion of the Miſchief 
and Advancement of the Remedy: But ſo that no 
innocent Man, by a literal Conſtruction, ſhall re. 
ceive Damage. And ſome may be conſtrued according 
to Equity ; "— where they give Remedy far 
ys - or are for Expedition of Juſtice, &c. 

A Penal Statute generally ought to be interpreted 
irictly : And ſhall not be extended by Equity; but 
may be conſtrued benficially, according to the Intent 
of the Legiſlators. Every Statute made againſt an 
Injury, gives a Remedy by Action, expreſly or im. 
— Things for Neceſſity ſake, or to prevent 

ailure of Jultice, are excepted out of Statutes, 
And Cuſtom, or Ulage is a good Interpreter of : 
Law, Statutes that are againſt Reaſon, or impoſſible 
to be performed, are void. 

It is ſufficient for any one to recite ſo much of a 
Statute as makes for his Purpoſe. And Judges are 
bound to take Notice of general Ststuics, though 
not pleaded ; but of particular Statutes, they are 
nor, 


Subpena. 


Fr is the leading Proceſs in Courts of Equity, 
as the Chancery and Exchequer, to call Perſons 
to appear in thoſe Courts. When a Bill is filed 
againſt any Perſon, Procels of S»5perna ſhall be taken 
out to compel the Detcndant to appear and anſwer 
the Bill: And Swbpena is uſed in divers other Caſes, 
as for Witneſſes to teſtify ; to Rejoin ; Hear Judgment, 
Sc. In Chancery, and all other Courts, S»bpena 's 
are made uſe of to ſummon Witnefles ; and in that 
Court and the Exchequer, both in Law and Equity. 

In the Common Pleas, and in the Crown-Ofhce, 
upon Informations Qui tam, Cc. Procets of Subpana 
ſhall go forth to ſummon the Defendants, 


Super⸗ 


5 


(ts 
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Superledeas. 


e is a Writ that lies to ſtay ſome ordi- F. N. B. 236. 
nary Proceedings at Law, which ought otherwiſe 
to proceed. It is likewiſe granted for ſtaying of an 
Execution, after a Writ of Error is allowed, and 
Bail put it: And may be iſſued by the Court, for Finch 453. 
ſetting aſide an erroneous judicial Proceſs, Cc. 
Alſo a Priſoner may be diſcharged by Super ſedeas, 
upon entering his Appearance, on the Plaintift's not 
filing a Declaration againſt him. 

No Superſedeas can be made out on bringing Writs 2 Lill. 543. 
of Error till Bail is put in, where Judgments | 
re upon Verdict, in Debt, Cc. But in Caſe, 
Ireſpaſs, Cc. where Damages only are recovered; 
on the bringing and allowing of the Writ, the 
Clerk of the Errors makes out a Super ſedeas without 
Bail. A Writ of Error, in Judgment of Law, is a Cro. Jac. 534. 
Superſedeas until the Errors are examined, affirmed or 
reverſed. | 

If a privileged Perſon, is ſued in any Juriſdiction Vaugh. 155. 
foreign to his Privilege, he may have Superſedeas. Cro.Car.z79. 
And a Super ſedeas is as good Cauſe to diCharge a 
Perſon, as the firſt Proceſs to Arreſt him. 


Surpluſage, Vide Pleading. 
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1 loſt. 338. 


Perk. 584, 
588, Kc. 


2 Roll. Abr. 
494. 


5 Rep. 11. 
10 Rep. 67. 
1 Inſt. 338. 
Perk. 601. 


5 Rep. 11, 
1 Inft. 218. 
Cro. El. 873. 
10 Rep. 66. 
1 Ventr. 297. 


Cro, El. 688. 


1 Leon, 420. 


Perk. 624, 
388. 
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Surrenders. 


Urrender is the Vielding up of an Eſtate for Life 
or Years, to him who hath the immediate Re- 
verſion or Remainder. And there are two Sorts of 
Surrenders, a Surrender in Deed, and in Law: To 
make a good Surrender in Deed, theſe Things are 
required 5 The Surrenderor is to be able to make the 
Surrender, and the Surrendree capable to receive it; 
The Surrenderor muſt have an Eſtate in Poſſeſſion of 
the Thing ſurrendered, and the Surrender be to him 
that hath the next Eſtate in Remainder or Reverſion, 
without any intervening Eſtate between; There is 
to be Privity of Eftate, between the Surrenderor 
and Surrendree; and the Surrendree is to have 2 
higher and greater Eſtate in his own Right, in the 
Thing ſurrendered, than the Surrenderor, wherein 
the Eſtate of the Surrenderor may be drowned. A 
Surrender in Law, is that which is wrought by 
Operation of Law : As if Leſſee for Life or Years 
take a new Leaſe of the ſame Thing, this will” be a 
Surrender in Law of the firſt Leaſe, And if a Man 
make a Leaſe for Years to begin at a Day to come, 
this future Intereſt cannot be ſurrendered by Deed ; 
but if the ſame Leſſee before the Day, take a new Leaſe 
of the ſame Land, it is a Surrender in Law of the 
former Leaſe. This Surrender in Law, by taking a 
new Leafe, holds good, though the ſecond Leaſe is 
for a leſs Term than the firſt : And tis ſaid, though 
it be a voidable Leaſe. A ſecond Patent for Years 
for the ſame Thing, is -a Surrender in Law of the 
firſt : And ſo it is if an Officer for Life, accepts of 
another Grant of the ſame Office. 

A Surrender may be to a Uſe; being a Convey- 
ance tied and charged with the Limitation of an 
Uſe. But it may not be of Eſtates in Fee-ſimple 
or Fee-tail; nor of Rights or Titles only to Eſtates for 
Life, or Years; or for Part of an Eſtate: Neither 
may one Termor regularly Surrender to another 
Termor. Surrenders may be of any Thing grant- 
able, either abſolute or upon Condition ; and where 
the Things may not paſs by Surrender, os 

1 | 
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Deed may take Effect by Way of Grant, having 
ſufficient Words. 
Surrender of Lands by Tenant for Life, ſhall not 1 Inſt. 338. 
extinguiſh a Rent · charge Precedent ; which will 
continue notwithſtanding the Surrender of the Te- 
nant. 
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Sulpence. 


ON — in a legal Underſtanding, is where a 
Rent or other Profit out of Land, by Reaſon of 
the Unity of Poſſeſſion of the Rent, Cc. and the 
Land out of which it ifſues, is not in eſſe for a 
I may _ —_—_ _= Ig = 
A Rent may be ſuſpended by Unity for a Ine, 
ind afterwards revived. If a Leſſor doth any 2 Sh. 39, 
Thing which amounts to an Entry, though he de- 
part preſently, yet the Poſſeſſion is in him ſufficient 
to ſuſpend the Rent, until the Leſſee do ſome Act 1 Leon. 110 
which amounts to a Re- entry. When Part of a 4 Rep. 52. 
Condition is ſuſpended, the whole Condition as 
well for Payment of the Rent, as doing a collateral 
Act, is ſuſpended. And a Thing or Action perſonal Cro. Car. 373. 
once ſuſpended, is for ever ſuſpended and extinct. 
When either the Rent or Land are abſolutely and 1 Inſt. 213. 
finally conveyed, ſo as they cannot be revived but 
are gone for ever; they are then ſaid to be extin: 
puſhed. 


Th, 00 OY WY > © 0» CI / ” &@ of & p p WW rw WE © PM 


* Tall, 


1 Inſt. 20. 
1 Rep. 103. 


Lit. 14, 16. 


. 


1 Inft, 22, 26. 


Lit. 26. 


I Ioſt. 25, 
10 Rep. 50. 


1 Inſt, 24, 
164. 
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Tail. 


AlL is an Eſtate of Inheritance, limited to 

a Man and the Heirs of his Body begotten, 

or to be begotten. The Word Body makes 

the Eſtate-tail, which may be reſtrained 

to Males or Females of the Body ; And there muſt be 

the Word Heirs. If Lands are given to a Man 

and his Seed, or his Iflue, or Children of his 

Body; he hath but an Eſtate for Life, for want of 

the Words his Heirs to convey the Inheritance, But 

ſuch Words may be good enough to convey the lu. 
heritance by Will. 

Fee-tail is General, or Special: General, when 
Lands and Tenements are given to a Man and the 
Heirs of his Body begotten, or to a Woman and 
the Heirs of her Body bogotten ; Special, where 
Lands and Tenements are given to a Man and his 
Wife, and to the Heirs of their two Bodies begotten, 
In the firſt Caſe, whatever Woman the Man takes to 
Wife, or whatſoever Man the Woman takes to 
Husband, the Iſſue by any of them may inherit on: 


after another ; but 1n the laſt Caſe, none ſhall in- 


herit but thoſe that are begotten by the Man and 
his Wite particularly named. When Lands ar 
given to the Husband and Wife, and the Heirs oi 
their Bodies, both of them have an Eſtate in 
{pecial Tail. It Lands are given to a Man and his 
Wite, and the Heirs of the Body of the Man, the 
Husband hath an Eftate in general Tail, and th: 
Wite an Eſtate for Life only. And if an Eſtate be 
limited to a Man's Heirs which he ſhall beget on his 
Wite, the Husband will have a ſpecial Tail, but the 
Wite be entitled to nothing. Where Perſons art 


unmarried, Lands given to them and the Heirs d 
their Bodies will be an Eſtate-tail; there being! 
Poſſibility that they may Marry, If an Eſtate 


given to a Man and his Heirs Males, or Females, 


of his Body begotten; the Iſſut Male, or * 
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ſhall only inherit according to the Limitation : 
The Daughter here may be Heir by ] iſcent, though 
there be a Son. But in Cate of a Purchaſe, there 
cannot be an Heir Female, where there is a Son, 
who is right Heir in Law, l 
- Theſe Entails are generally created upon Marriage Lit, 13. 
Settlements, and were introduced by the Statute of _ 
Weſtm, 2. 13 Ed. 1. All Eltates of Inheritance be- 1 Inſt, 19. 
ing Fee-fimple at Common Law. All Lands ot In- if 
heritance and Inheritances ſaxouring of the Reality, 1 
may be entailed; Rents, Profits, Utes, Offices, Lig- | 
nities, Cc. which concern Lands, or certain Place, 
&c. But where the Grant of an Inheritance is mcer- 4 Int, 83. 
ly Perſonal, or exerciſed with Chattels, and not iſ- 
Clog out of Land, no Entail may be made. | 
Eſtate in Tail after Poſſibility of Tſe ,extipf, is Lit. 42, 
where Lands are given to a Man and his Wife in 1 Inf. 29. 
ſpecial Tail, and either of them dies without Iſſue 
had between them, the Survivor hath an Eſtate in 
Tail after Poſſibility of Iſſue, &c. And ſo it is if 
they have Ifſue, and the Iſſue die without Iflue, whereby 
there is none left which may inherit by Force of the 
Entail, This cannot be on a general Tail, by reaſon 
of the Poſſibility of Iſſue: And theſe Eſtates now 
ſeldom happen, ſuch Accidents being guarded againff 1 
by Settlements. 3 | 
Eſtates · tail, Incidents to. Vide Incidents. How Chat- 7 
tles may have Effect of Eſtates- tail, vide Perpetuitiet. 
Leaſes by Tenants in Tail, &c. vide Leaſes, Haw En- 
tails ate bart d, vide Fines and Recoveries, 


Tales, 4 

Abe, ien ate By-Standers to ſupply the Want 1 

1 of Fury-men of the principal Panel, who 

were empanelled on the Jury, and did nor appear, 

or on Appearance were challenged, as not indifferent. 

In this Caſe, on Motion of the Plaintiff or Defen- fo Reg. eats 

dant, the Judge orders a Supply to be made by the , Roll. Abr. 

Sheriff, of one or more preſent in Court to make a 61. | 

full Jury, that Buſineſs may proceed, Thus is called 

Tales de Circumfantibus : Then there is a Dem Tales, 

"hea a full Jury doch not appear at a Trial at 
Gs Bar; 


_ — — — — — — — 
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Bar; which is a Writ to the Sheriff Apponere Decem 


ales, 
Cro.Car.341. A Tales de Circumſtantibus, ought not to be had in an 
Aſſiſe, only in a Viſi prins ; a Decem Tales muſt be 
2 Lill. 352. awarded there, and in Trials at Bar, Upon a Trial 
at Bar, if the Jury do not appear full, the Cour 
cannot grant a Tales de Circumſtantibut, but will grant 
a Decem Tales returnable in ſome convenient Time, 
the ſame Term, to try the Cauſe. 
A Tales is not to be granted where the whole Ju. 
ry is challenged, Cc. but the whole Panel ſhall be 
quaſh'd, and a new Jury returned. 


Tam Quam. 


A M1 Quam is in the Nature of Qui tam, being 

where a Man —— as well for the King az 

himſelf, upon an Information for Breach of any pe- 

nal Law, whereby any Penalty 1s given to the Party 

Cro. El. 555. that ſues. And in every Caſe where a Statute pro- 
Cro. Jac. 134. hibits any Thing, and doth not limit a Penalty, the 
2 oe 118, Party oftending may be indicted for a Contempt 
againſt the Statute ; Or Action lies for Breach of it, 

which mult be brought Tam pro Domino Rege, quan 

o Seipſo, there being a Fine to be paid to the 


ing. 
Tenants. Vide Leaſes, 


Tender. 


1 is an Offer of Money, or other Thing; 

| to ſave the Penalty of a Bond, and for Rent, 
on Contract, &c. 

Tender of Money on a Bond, is to be to the Per- 

1 Inſt. ao), ſon of the Obligee, at the Day appointed, to ſave 

223, &. the Penalty and Forfeiture, and it ought to be done 

betore Witneſſes; but if the Obligor be afterwards 

ſued, he mult ſtill pay it. Where the Obligor 

is to do any Collateral Thing, as to deliver a Horſe, 

Cc. it the Obligor offers to do his Part, and the 

| Obligee 
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Obligee refuſeth it, the Condition 1s performed, and 
the Obligation diſcharged for ever, 

The Executors or Adminiſtrators of a Mortgagor, 
may tender Money due on a Mortgage, to prevent | | 
the Forfeiture of the Eltate mortgaged. A Teuder of 1 Inft. 202, 
Rent mult be of the whole Rent due, withour De- 
duction of Taxes, Cc. unlets it be 10 agreed ; Stop- 
page being no Payment. And it may be on any 
Part of the Land, or at any Time of the latt Day 
of Payment, which will fave the Condition for that 
Time, if the Landlord refuſe it. When Rent is ten- Lit. Rep. 
dered, the Leſſor may after bring Debt; but he can- 33, 34. 
not recover any Damages. Where a Man pleads a 2 Lill. 564+ 
Tender at the Day, he need not plead Semper para- 

05 but Uncore Priſt, and bring the Money into 

Urt. 

A Tender upon the Land, before Diſtreſs for Rent 
or Damage- feafant, makes the Diſtreſs tortious. 

Tender after the Diſtreſs, and before the Impounding, 

makes the Detainer, and not the Taking, tortious. 

But a Tender after the Impounding makes neither 8 Rep, 147, 
the one nor the other tortious. The Tender in this 

laſt Caſe comes too late ; as will likewiſe Tender of 

Amends in Treſpaſs, after a Suit commenced. _ 

Tender is requiſite on Contracts, to entitle Action 
of Trover, Cc. for Goods fold. And Tender may; Rep. 115. 
be of Money in Bags, without ſhewing or telling it, 
if it can be proved there was the Sum to be tender- x Ing, 211. 
ed; it being the Duty of him that is to receive 1 
to put out, and tell the Money. | 


Tenement. See Meſſuage. 


Tenure, Vide Capite, Fee-ſimple, Sec. 


Gg 2 Terms, 
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Terms, and their Returns, 


*Erm-Time, is that Space of Time wherein th; 
Courts of Juſtice are open. And there n 
four Terms in the Yeat ; viz, Hillary Term, which 
begins the 23d of January, and ends the 12th d 
February, and hath four Returns: Eaffer Term, thi 
Inſtit. Legal. begins the edneſday Fortnight, or 17 Days aft 
11, ra, &c. Eaſter, and ends the Monday next after Alcenſios 
Day, and hath five Returns: Trinity Term, begin 
the Friday next after Trinity Sunday, and ends th: 
Wedneſday Fortnight after, and hath four Return; 
32 H. 8. c. 21. Michael mas Term, which begins the 23d of Oftuly 
and ends the 28th November, and hath ſix Return 
I6Car. 1.c.6: During which Terms, the Courts in Weſtminſter-He 
ſit and do Buſineſs, give Judgments, &. The relt a 

the Year, being called Vacation. 
Pill. 22 Car. There are four Days ip Tee, 1. Eſſoĩn · Pa 
B. R. 2. Nay of Exceptions. 3. Day of Returns of Writ 
4. Day of Appearance. The Term is ſaid to begi 
on the Eſſoin- Day, when one Judge in each Coun 
ſits to take Eſſoins; but the third Day afterward; 
is the firlt Day of Term, on which all the Judges 
of all the Courts fit to do Buſineſs. All the Tem 
in Conſtruction of Law, is but one Day. Vide Da, 
The Iſſuable Terms are Hillary and Trinity, wha 
Iſſues are joined, and made up to be try'd at th 

Lent and Summer A ſſizes. 


Time limited, and accounted. Vide Bat 
gain and Sale, Limitation, - 


19 Tithes 


ed. 
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Tithes. 


== are the Tenth Part of Increaſe yearly 

ariſing from the Profits of Lands, and Indu- 

ſry of the Pariſhioner, payable for the Maintenance 

of the Parſon of the Pariſh. And Tithes are of 2 Inſt. 490, 
three Kinds, Predial, Perſonal, and Mix'd ; Predial, 649, 656. 
thoſe that immediately ariſe trom the Land, by Ma- 

nurance, or of its own Nature, as Corn, Grain, 

Flay, Wood, Fruits, Sc. Perſonal, ſuch as arife 

rom the Labour and Induſtry of Man, being the 

Tenth of his clear Grains in Trade, G. due by Cu- 

tom : Mix'd, thoſe that ariſe not from the Ground, 

but from Cattle and other Things that receive ther 
Nouriſhment from it; as Calves, Pigs, Lambs, 

Milk, Cheeſe, Wool, Cc. Tithes are alſo di- 

vided into Great, and Small ; Great Tithes, are 

Corn, Hay, and Wood: Small Tithes, are all other 

Predial Tithes beſides Corn, Hay, Cc. and thoſe 

Tithes which are Perſonal and Mix'd. 

Of common Right, Tithes are to be paid of ſuch F. N. ;. 
Things only which yield an yearly Increaſe, and J3e 
but once in the Year; And Things Fere Watare, , 1,6, 643. 
wherein no one hatii Property, are not titheable. 
The Manner of Payment of Tithes, is for the moſt 
Part governed by Cultom ; the Cuſtoms cf Pariſhes 
generally determine what are the Dues of the Par- 
ſon, eſpecially for ſmall Tithes : And here follow 
what Things are titheable, and what not. Acrons, 
Maſte, Cc. if ſever'd and fold, pay Tithes. After- 
math pays no Tithe ; unleſs by Cuſtom. Agiſtment 
of Cattle upon Paſture Lands, which pay no other 539, 
Tithes that Year, pay Tithe, a Tenth Part of the Pit. njignes, 
Value of the Rent, &c. Alder-Trees, pay Tithes, Danv. 600. 
though they are above 20 Years Growth not being 2 Cro. 199. 
Timber. Aſh is Timber ; and therefore if above, 5 642. 
20 Years Growth, is Tithe free. Bark of Trees, is 11 Rep. 4% 


not titheable, if the Trees were Tunber, Barren and 
8 Gg 3 walte 


II Rep. 16. 


2 Inſt. 643. 
Danv. Abr. 
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2 Inſt. 655. 
1 Cro. 475. 

Danv. 589. 
3 Cro. 404. 


2 Inſt. 643. 
1 Cro. 1. 


Raym. 277. 


1 Roll. Abr. 
646. 

1 Cro. 609, 
1 Roll. 642. 


1 Roll. 644- 


2 Vent. 48. 
2 Inſt. 651. 


1 Vent. $. 


1 Roll. 642. 
2 Inſt. 643. 
1 Roll. 642. 


Danv. 583. 
1 Roll. 655. 


Danv. 583. 
2 Inſt. 621. 


1 Roll. 643. 


1 Roll. 644. 
1 Roll. 643. 


2 Inſt. 652. 
2 Roll. 644. 


The Common Law Common⸗Placed. 


waſte Ground, ſo of its own Nature, pays no Tithes; 
And when made good by Husbandry, tis exempted 
from Tithes for the firſt ſeven Years. Beach- Trees, 
if not made Uſe of for Timber, are titheable. Ber, 

y Tithes, for their Honey and Wax, the Tenth 
+ wag Birch-Trecs, Cc. as they are not Timber, 

ay Tithes. Brick, being of the Subſtance of the 

rth, and not an annual Increaſe, is not titheabl:, 
Calves are titheable, and the Tenth is to be taken 
away when weaned ; though one in Seven 1s ſome, 
times paid. Cattle, Oxen, Gc. bred, or bought, 
and then ſold, pay Tithe ; but not thoſe kept for 
the Plough, and Pail. Cheeſe, pays Tithe by Cy. 
ſtom, where Tithe is not paid of the Milk. Chicken, 
are not titheable, where Tithe Eggs are paid. Corn, 
is titheable of common Right, and the Pariſhioner 
is to cut it down, prepare it, and ſet out the Tenth 
Part; and if the Owner will not ſow the Land, 
the Parſon may bring Action for his Dues: Deer, 
being Fere Nature, 3re not tiheable, without Cu- 
ſtom. Poves, kept in a Novehoule, pay Tithes; 
but not if ſpent in the Owner's Houſe. Eggs, are 
titheable, when the Young are not paid in Kind, 
Elm Trees, are Timber, and diſcharged of Tithe 
when above 20 Years Growth. Fallow Ground, i 
not titheable, unleſs kept fallow beyond the Courſe 
of Husbandry. Fiſh taken in the Sea, Rivers, 
Ponds, Cc. are titheable, by Cuſtom. Foreſts, in 
the Hands of a Subject, and within a Pariſh, pay 
Tithes. Fowls, as Hens, Geeſe, Ducks, pay Tithe: 
either in Eggs or Young. Fruit, as Apples, Pears, 


Plums, Cherries, Oc. pay Tithe in Kind when ga- 


thered, Gardens, pay Tithe, for all Herbs, and 
Plants, in Kind z but uſually Money by Agreement. 
Graſs mowed, is titheable by Payment of the tenth 
Heap. - Hay pays Tithe, the tenth Cock, and the Pa- 
riſhioners are to make it ; or otherwiſe according to 
Cuſtom. Headlands, only large enough for turning 
the Plough, are not titheable. Hops, pay Tithe, 
the tenth Poll, or Meaſure; and may be ſet out be- 


11 Rep. 16. fore dried. Houſes do not pay Tithes, but a ods? 
2 Inſt. 659. may be paid in Licu of the Tithe of the Land, 


whereon 
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whereon erected. Kids, and Limbs, are titheable, 
in the ſame Manner as Calves. Lead is of the Sub- , Roll. 652. 
tance of the Earth, and pays not Tithes, but by 2 Inſt. 651. 
Cuſtom, Milk, is titheable, when Tithe Cheeſe is 
not paid; at every tenth Meal. Mills, for Corn pany. 596. 
pay Tithes, the tenth Toll-Diſh ; but this is reckon'd 51d. 590. 
a Perſonal Tithe, paid by Agreement. Nurſeries of 14;4. 585. 
Trees, are tithable, if dug up and made Profit of. 
Oak-Trees, being the principal Timber, are privileged {bid. 389.7 
from Tithes, whether above or under 20 Years 
Growth, if they may be Timber. Offerings, are 2 Inſt. 659. 
reckoned amongſt Perſonal Tithes, payable at Eaffer, | 
Cc. Orchards pay Tithe of Fruit, and for the {6id. 652. 
Graſs or Corn therein ; if any ſown, or cut. Parks, | 
by Cuſtom, pay Tithe for the Deer, and Herbage. | 
Peaſe gathered for Sale, or to feed Hogs, are tithe-! Roll. 647, 
able. Pigs, are titheable as Calves ; as ſoon as wean- 
ed. Rakings of Corn, are not titheable. Saffion, 1 Inſt. 652. 
pays a {mall Tithe, though gathered but once in ! Cro. 467- 
three Years. Sheep aretitheable for Lamb, &c. but not . Roll. 642. 
for Feeding if ſpent in the Houſe. Tile, 1s not tithe- 
able, being of Subſtance of the Earth. Underwood, 2 Inſt. 651. 
pays a great Tithe, and is ſet out while ſtanding, by 
the tenth Acre, Poll, or Perch ; or when cut by the Hob. 250. 
tenth Faggot, or Billet; But if burnt for Firing, or 2 Inſt. 652. 
to burn Brick tor Repairs, uſed for Fencing, Cc. it 
may be diſcharged from Tithes. Wool, is a mix d 1 Roll. 646 
{mall Tithe, paid when clip'd, one Fleece in Jen; 
or oftentimes, one in Seven. 

If a Pariſhioner ſowes his Land, and before Se- , Cro. 
yerance of the Corn, the Parſon dies, the Succeflor 
ſhall have the Tithes ; but if the Corn is cut down, 
the Parſon's Executors ſhall have them. A Parſon 8 U. 8 
ſowes his Glebe, and dies, the Executor ſhall have 2 
the Corn ſown by the Teſtator ; but be ſhall pay 
Tithe to the Succeſſor. 28 

And by Statute, all Perſons are duly to ſet forth 32 H. 8. c. 3. 
and pay their Tithes, or be convened before the Eccle- | 
ſiaſtical Judge, who has Power to hear and determine 
adjudge Colts, Cc. None ſhall carry away Tithes, & 2 Ed. 6 
before he has divided and ſet forth the tenth Part of : OY 5 
the Corn, Cc. or agreed for the ſame, on Pain of 

| Us 4 for- 


1&8 W. 3. 
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forfeiting treble Value. And Suits for ſubſtraQting 
Or rr .— of Tithes, are to be proſecuted in 
the Eccleſiaftical Court, the Judge whereof may ex. 
communicate Perſons diſobeying his Sentence. Per 
ſons ſubſtracting, and withdrawing, or failing in Pay. 
ment of {mall Tithes under 40 . may ſum- 
moned before two Juſtices of Peace, who are 
empowered to hear aud determine the ſame, and 
give Coſts, And where Quakers refuſe Payment 
of great or. ſmall Tithes, the two next Juſtice 
may order Payment not exceeding 10 l. leviable by 
Diſtreſs, | 
The Tithes due to the London Clergy, are al. 
certained by Statute, no Pariſh hath leſs than 100 [, 
[> Annum, nor above 200 J. per Annum, beſides 

lebes, and Perquiſites; And Aſſeſſments are to be 
made, &c, | 


© Vide Statute 22 & 23 Car. 2. 6. 15. 


Toll, 


. 
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Toll, 


Fol is properly a Payment in Towns, Mar- 
kets and Fairs, for Goods and Cattle bought, 

and ſold; and is always to be paid by the Buyer, 2 Inſt. 22 1. 
not the Seller, unleſs there be a particular Cuſtom 
for it. There are alſo Tolls for Paſſage of Cattle 
through Towns, over a Bridge, &c. where the High- 2 Inſt. 220. 
ways and Bridges are maintained at their Coſt. Toll 
is to be reaſonable, and not exceſſive, and in Fairs, 
is uſually taken on the Sale of Cattle; but in Mar- 13 Abr. 
kets, ſor Grain only; And the Lord may ſeize, till 66. 
SatisfaRtion is made, Toll in Fairs, was firſt in- 
vented that Contracts might be made openly, and be- 
fore Witneſſes. ht | 

The King cannot grant a burthenſome Toll, but Cro. El. 359. 
it muſt be ſome ſmall Sum. One may have Toll 3 Ley. 424. 
by Preſcription, for reaſonable Cauſe ; and every 2 Mod, 143. 
Preſcription to charge the Subject with a Duty of 4 Mod. 323. 
Toll, muſt import a Benefit, or Recompence for it. 
A Preſcription to have Port-Toll, for all Goods 2 Ley, 96. 
coming into a Man's Port, may be good; And Lutw. 1 523. 
this, tis ſaid, without any Conſideration. 

Toll is not due of Common Right, for Corn, Moor ca. 
Ce. brought to Market, and not fold ; but by Cu- 1124. 


ſtom it 18. 


— 


Traverſe. 


438 


Kitch. 427. 


2 Roll. Rep. 
37+ 

Yelv. 151, 
122, 123. 


35 H. 6. 


” 
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Traverſe. 


Raverſe is the Denying of ſome Matter of 

Fact, alledged before, in a Declaration, or 
Pleadings, with an Abſque hoc, that ſuch a Thing 
was done, or not; Upon which, the other Side 
come and ſay, That it was done, and this makes a 
ſingle and good Iſſue. 

A Traverſe is the Affirming of one Thing, and 
Denial of another : And-where the Defendant hath 
given a particular Anſwer in his Plea, to all the ma- 
terial Matters contained in the Declaration, he needs 
not take a Traverſe, If a Matter be exprelsly 
pleaded in the Affirmative, which is expreſsly an- 
ſwered in the Negative, no Traverſe is neceſſity; 
there being a ſufficient Iſſue joined. Where one will 
make a Traverſe to a Declaration, he ought to tras 
verſe that Part of it, the Doing whereof will make 
an End of the Matter, when the Point is determined 
by the Jury. And a Traverſe ſhould have an 


Inducement, to make it relate to the foregoing 
Matter. 

A Traverſe cannot regularly be taken upon 2 
Traverſe, where tis well taken to the material 
Point, and goes to the Subſtance of the Action. No- 
thing muſt be traverſed, but what is expreſsly al- 
ledged. It is to be always made to the ſubſtantial 
Part of the Title. And where an Act may indiffe- 
rently be intended to be at one Day, or another, 
the Day is not traverſable; As in Action of Treſ- 
— generally the Day is not material ; but if a 

atter be to be done upon a certain Day, Cc. there 
it is material and traverſable. In Treſpaſs by two, 
the Defendant ſaid that one of them was dead, 'tis 


no good Plea for the Plaintiff to ſay that he is alive; 


I Lutw, 


without traverſing that he is not Dead. Traverſe 
- a Thing immediately alledged, vitiates a good 

r. 
No 
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No Traverſe ought. to be taken, but where the 2 Cro- 221. 
Thing traverſed is iſſuable. * — 


Treaſon, 


Reaſon is an Offence committed againſt the e- 
curity of the King, and Kingdom : And all 

Treaſons include in them Felony, = 

High * — may be N * = ſeven fol- 25 Ed. . 
lawing Inſtances, vizs 1. By compaſſing and imagining 
the Death of the King, Queen, or of their 44 Son. BE 1 
But this muſt be nianifetted by an overt AR, as by 3 Inft. 6, | 
providing Arms to effect it, conſulting to levy War 12. = 
2gainſt him, writing Letters to excite others to join H- P. C. 11, | 
in it, aſſembling Perſons io order to impriſon or de- 
poſe the King, G. Theſe Overt Acts are ſufficient Kel. 20, 
to prove that one ĩmagined the Death of the King, 
Oc, to make it Treaſon ; Though bare Words, or 1 Inſt, 14, 
Words ſet down in Writing, and kept privately in 140. 
one's Cloſet, are not ſuch an Overt AR, unleſs the 
Words are- publiſhed : Under this Head of Treaſon, 
Intention of -Treaſon, proved by Circumſtances, 1s 
Treaſon in the Eye of the Law. 2. By violating or 
deflomering the King's Wife, or his duff ＋ * un- 
married, or the+1/ife of the King's eldeſt Son. The 
Violation of the King's Wife, muſt be during her ; Inſt. 8, 9. 
Marriage with the King, and extends not to a Queen H, P. C. 16. 
Dowager ; it is the fame of the King's eldeſt Son's 
Wife, it muſt be during the Coverture; and eithet 
of them yielding ot conſenting to the Adulterer, 
will be guilty of Treaſon. 3. By levying War againft 3 Iuſt. o, 10. 
the King in his Realm: This includes Rebellions, and H. P. C. 14. 
taking up Arms, to dethrone the King, reform Reli- 5 
gion or the Laws, remove Perſons from the Miniſtry, 
reſitt the King's Forces, Cc. any AR for a general 
or publick Reformation; but a Conſpiracy or com- Kel. 


75s 


paſſing to levy War, is no Overt Act to make it 19, 20. - 
Treaſon, unleſs a War is actually levied, when the 
Conſpirators are all Traitors, though not in NO 


4 


1 Inſt. 261. 
3 Inſt. 10. 


H. P. C. 14. 


3 Inſt. 15, 
16, 17. 


2 Inſt. 577. 


Inſt. 18. 
P. C. 21 


Wood 344. 
3 Inſt. 18. 


H. P. C. 17. 


4 & 5 Ann. 


1 & 2 Ann. 
e. 17. 
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If two or more conſpire to levy War, and one of 
them only raiſes Forces, this will be Treaſon in all. 
4. By adhering io the King's Enemies within his Realm, 
or giving them Aid in the Realm, or elſewhere, Adhe- 
rence may be proved by giving the King's Enemies 
Comfort ; and if without the Realm, muſt be al- 
ledged in ſome Place in England ; and this extends 
to delivering up and ſurrendering the King's Forts, 
abroad or at home, for Reward, to Enemies * 
are thoſe, that are out of the Allegiance of the 
King. 5. By counterfeiting the King's Great Seal, Privy 
Seal, or his Money. Here muſt be an actual Coun- 
terfeiting, and not only a going about to 
counterfeit ; and it is to-be like the King's Great 
Seal, Cc. The fixing the Great Seal, by the Chan- 
cellor to a Patent, without Warrant, or taking off 
the Wax impreſs'd with the Great Seal from one Pa- 
tent, and fixing it to another, are not within this 
Law. Counterfeiting Money, is not only Treaſon ; 
but if thoſe that are appointed to coin it, make it 
of greater Alloy, or leſs Weight, than they ought, 
it is likewiſe Treaſon. 6. B . falſe Monty 
into this Kingdom counterfeited like the Money of Eng- 
land, &nowing it to be falſe. In this Caſe, it muſt 
actually counterfeited, according to the Likeneſs of 
Engliſh Maney, and is to be knowingly brought over 
from ſome Foreign Nation, not from any Place ſub- 
ject to the Crown of England; and mult be uttered 
in Payment. 7. By killing the King's Chancellor, Trea- 
ſurer, Tuſtices of either Bench, &c. in the Adminiſtra- 
tion of Juſtice, Theſe great Perſons, are to be in the 
actual Execution of their Offices, repreſenting the 
Perſon of the King. All theſe Acts, are High Trea- 
ſon by the Common Law ; and declared to be ſo by 
the Statute 25 Ed. 3. c. 2. 3 

By Statute, If any Perſon ſhall maliciouſly, by 
Writing, or Printing, declare or affirm that the King 
is not lawful King, or that the pretended Prince of 
Wales, &c. hath any Title to the Crown, he hall 
be guilty of Treaſon ; and Preaching, Teaching, or 
adyiſedly Speaking, Cc. incur a Premunire, And 
hindering any Perſon who ſhall be next in Succeſſion 
q 
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to the Crown, from coming to the ſame, is High 
Treaſon. If any Officer or Soldier of this Realm , & 3 Ann. 
hold Correſpondence with any Rebel, or Enemy to 
the King, or give them aby Advice, Information, 
by Letter, Cc. it is Treaſon, And if any Sub- 12 Ann. 
ject of Great Britain or Ireland ſhall inliſt himſelf a 

dier, or ptocure any Perſon to inlift, with Intent 
to go beyond Sea, to ſerve any Foreign Prince, State, 
&c. without the King's Leaye, he ſhall ſuffer and 
forfeit as in Tteaſon. MO 

Treaſons committed out of the Realm, may be 7 W. 3. c. 31 
tryd in B. R. or ſuch County as the King thinks 
fit. Perſons indicted for Tfeaſon, are to have a Cor 
of the Indictment five Days before Trial, to adviſe 
with Counſel ; and ſhall be admitted to make a fall 
Defence, by Counſel, Witneſſes, Cc. And there 
muſt be two lawful Witneſſes to the ſame Overt 
AR, or. two Acts of the ſame Treaſon ; produced 
Face to Face, to make out the Treaſon againſt them, 
Vide the Statutes, and 1 Geo, for Trial of Treaſon in 1 Geog | 
any County, on the late Rebellion. © | 

or Treaſon, the Criminal ſhall forfeit all Lands; 1 
Tenements and Hereditaments, Goods and Chattels, 3 
&c. And his Blood ſhall be corrupted : But this is on | [ 
Attainder. The Judgment in High Treaſon, is that 1 
the Offender fhalt be drawn, hang d, and quartered, | 
| 


Treaſure, |. 


| 
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Thee Treaſure Trove. 
* fs I > 44 STR PTY » 
Reaſure Trove, is where any Money, Gold, Sil. 
I ver, or Plate, &c. is found hid in the Earth, 
3 Inſt. 132. and no Man knows to whom it belongs; then the 
Property thereof belongs to the King, or the Lord 
S Rep. 109. of the Manor, by Grant or Preſcription. But if 
Kid $0. - any one has a Property in it, it does not belong to 
.*- * +- the King, or the Lord, but the Owner. Where there 
13 is no Owner, to conceal it is puniſhable by Fine 
and Impriſonment. But this extends not to Money 
' 1ying upon the Earth; or hid in the Sea. 


Treſpaſs, Vide Action of Treſpaſs, 


Trials, 


Bag in its common Acceptation, is the Erami- 

1 nation of a Cauſe Civil or Criminal, before 3 

Judge, who has Juriſdiction to try it, according to the 
Laws of the Land. 

1 Inſt. 1235. The moſt general Rule has been that every Trial 
ſhall be out of that Town, Precinct, &c. within 
which the Matter of Fact tryable is alledged, or the 
neareſt thereunto, for the better Cognizance of the 

Cro.Car.247. Fact committed, All Trials for Murder, muſt be 
in the County where the Fact was committed, But 
if the Stroke be in one County, and the Death in 
another, the Indictment may be found by the Jury 

5 & 6 E. 6. of the County where the Party died; which ſhall 
be as well as if the Stroke had been in the ſame 

3 Inſt. 27. County. And when an Indictment is found againſt 

2 ſerſon in the proper County, by ſpecial Commiſ- 


ſion it may be heard and determined in any other 
County. ic 


OT MPz oY er's ro mw 


K. 
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* 


I two of the King's Subjects fight in another 3 Inft. 48. 
Kingdom, and one of them is killed, it cannot be 
tryd by the Common Law; but it may be try d 33 H. 8. 
and determined by the Conſtable and Marſbal, accord - 
ing to the Civil Law : Or the Fact may be examined 
by the Privy Council, and try'd by miſſioners 
appointed by the King, in any County of England. 
Alſo Murder, and . Cc. commited by Pi- 27 H. 8. 
rates at Sea, may be heard and determined in a 
County by Commiſſion directed to the Lord High 
12 LSE the ee 9 2 on 

nd: And Piracies committed on or in an 
Haven, Ce. may be try d at Sea, or on Land, by : * 
. 

new Trial ſhall not be granted upon uitta a 

in Criminal, or Capital Cal; unleſs it be where I 60. 
the Trial was by a wrong Vene, when it may, or 
in Caſes where Appeal may be brought But on 6 Rep. 14. 
Conviction, a new Trial may be granted in a 
Criminal Cauſe, upon good Cauſe ſhewn. 

In Civil Cauſes grown to Iſſue, if they are to 
be try'd in London or Middleſex, and the Defendant 
lives not 40 Miles from London, 8 Days Notice of | 
Trial is to be given; And if the Defendant live 40 , Lill. 613. 
Miles diſtant from London, or more, he muſt have 
14 Days Notice of Trial from the Plaintiff before he | 
try his Cauſe ; but 8 Days Notice of Trial is good 
at the Afſizes, let the Defendant live where he will. 
And if the Defendant go to Trial without ſufficient [b;d. 60g. 
Notice given him, the Trial is not binding to the 
Defendant ; but he may have a new Trial granted 
for want of due Notice. In caſe at a Trial, the 
Court ſees that ene of the Parties is ſurpriſed, thro 
ſome Caſualty, and not by any Fault of his own, 
they may 1n their Diſcretion put off the Trial to ano- 
ther Time, until ſuch Party is better prepared. But 
on due Notice of Trial, the Defendant muſt general- 
ly proceed to Trial, or Judgment will ＋ againſt 
him by Default. And where the Plaintiff will not 23 H. f. c. 15. 
try his Cauſe in ſuch Time as he ought to do, by * 
the Rules of the Court, the Defendant may give a 
Rule to try the Cauſe by Proviſo ; And on Notice 

given 


The Common Law Common-Placed, 463 


454 The Common Law Common - Plated. 
given the Plaintiff, bring it to Trial, that he may 
iſcharge himſelf of the Action; and herein he may 
here the Iſſue try'd in y Cauſe is not joined 
ere the Iſſue try d in any Cauſe is Joined; 
it is not a good Trial; unleſs it be an Iſſue 2 
cery in the Petty-Bag Side, which is ſent from 
thence to be try d in B. K. And if a Cauſe to be 
Hill. 22. 0 ; ESL 

Car. B. R. try'd, be not entered in the Judge's Book two Days 
before the Time of Trial, a Ne Recipiatur may be en. Ml © 
tered, that it ſhall not be ſet down to be try d thit ; 
Time; but this will not be admitted in Sittings af. WW N 
ter the Term. | | | SE 
Ne Trials are granted in ſeveral Caſes : As where D 

a Verdict is againſt Evidence; exceſſive Damages are 
iven ; there was a Surptiſe had in the Trial; or any 7 
1 Inſt. 22. Fraud, Cc. And where the Matters in Conteſt arc 0 
9k great Weight and Conſequence, or the Title in WF 4 
Queſtion is difficult or intricate, on Motion, the ; 
Judges will order a Trial at Bar, for the better Satis- Ml © 
tisfaction of the Parties. f i 
But it is not uſual to t a Trial at Bar, the: 
ſame Term moved for, but the next Term after; et: i © 
cept ſpecial Reaſons be given. K. 


Vide Iſſues, Jurozs, Judgment, 8c: | * 


Troder. See Action of Detinue and ll ;- 
bl Trover, l 


The Common Law Common-⸗Placed. 


Truſts. 


Ruſt is a Confidence which one Man repoſes 
in another; and if the Perſon entruſted, doth 
not perform his Truſt, the only Remedy is by Bill 
in Chancery, the Common Law generally taking no 
Notice of Truſts. And Conveyances way 
Tanks are not ſo much fayoured as plain and direct 
8. 4 k | 
Execution may be ſued, and Lands of Cee gue 
Truſt delivered, where any Perſon is ſeiſed or poſ- 
ſeſſed in Truſt for another, by the Statute of Frauds. 


463 


As to Truſtees, where mere are two, and one of them Cro. Car. 312. 


takes all the Profits of the Lands, and is in arreat 
ind unable to ſatisfy ; the other ſhall not be anſwer- 
able for more than comes to his Hands. A Truſt 
in a Freehold, it is ſaid is not forfeited for Trea- 
ſon ; A Truſt for a Term, is forfeited to the 
King in caſe of Treaſon, or Felony ; and the Tru- 
ſees, in Equity, ſhall be compelled to aſſign to the 
King, A Husband making a 
Truſt for his Wife, may ſell it, and 'twill bind her: 
But where a Truſt is created for a Wife bona fide, he 
cannot fell it, unleſs ſhe join in a Fine. A Termor 

ts his Lands in Truſt for himſelf for Life, then to 
is Wife for Life, and after to his Children for their 
Lives, and after to A. B, This Truit to 4. B. is 
ood ; but if it had been to the Heirs of their Bo- 


of a Term, which tends to a Perpetuity, will be 
adjudged a void Lamitation. 

A Truſt and a Uſe were all one at Common 
Law ; but are now diſtinguiſhed by the Statute 27 
H. 8. Since which Statute, the Law takes Notice of 
Ules, &'c. Vide Uſes. 


Hh Aenne 


Cro. Jac. 
$12, 513. 


Leaſe for Years, in Chance. Rep. 
30), 398, 


Bid. 239. 


> 
dies, it would not have been good. A remote Truſt hid. 230. 


| 
| 
| 


1466 


The Common Law Common-Placed, 


- Uenue, and Uenire faciag. : 


ENUE ſignifies in our Law the Pe WM "> 
from whence a Jury are to come to try Ca 
any Cauſe, which ariſes in the Neigh- 
| bourhood. And Venire facias is a Witt 
to the Sheriff to cauſe the Jury to appear, when: 

Cauſe is brought to Iſſue to try the ſame. 


In Action of Treſpaſs, and Ejectment, the Yeme 
ought to be from the Vill or Hamlet, where th: \ 


Lands in Queſtion do lie. And where a certain 


Place cannot be known whence the Venue ſhould be, . 


ty where the Thing is for which the Action js 


it ought to be de Corpore Comitatus ; and fo it h WI 
where a Cuſtom of the Country is to be try'd. li 
all real Actions, the Venue mult be laid in that Coun 


brought. The Judges in tranſitory Actions, as for 
Debt on Bond, or other Specialty, will not alter the 
Venue from the Place where laid, unleſs they believethio 
any juſt Cauſe, there cannot be an indifferent Trial NI 
in that County, when they will alter it. If a De. Wil 
fendant will move to change the Venue, he muſt make Nope 
Oath, that the Cauſe of Action, (if any be) did Many 


ariſe in the County where he would have the Venue beit 


laid ; and not in the County where the Plaintif In 
hath laid his Action. And where upon a Motion I Ver 


the Court orders the Venue to be changed, the Plain- tar 


tiff is to alter his Declaration, and lay the Action I Cri. 
in the other County. But after a Plea pleaded, and Ne 
Iſſue joined in the Cauſe, the Venue cannot be al- N. i 
tered, but by Conſent of the Parties, Civ 


I 1 The wi 
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The Plaintift's Attorney is to give a Copy of the 2 Lill. 636, 
Jury returned upon a Venire facias to the Defendant's 634, 63 5. 
Attorney, before the Trial, if he deſires it; and af- 
ter the Trial, it may be filed. In all Caſes where 
there is to be a ſpecial Jury, the Venire mult be ſpe- 
cial: If the Matter to be tryd be within divers 
Places, in one and the ſame County, the Venire may 
be general ; If in ſeveral Counties, it ſhall be ſpe- 
cial, A Penire facias after filed, cannot be altered 
without Conſent of Parties. But where a Verdict 
is imperfect, ſo that Judgment cannot be given upon 
lace it, there Chall be a new Penire facias to try the 
Cauſe again, and find a new Verdict. 


ty 

2 ng 

nt 

1 2 . Uerdict. | 

1 | 

the Erdi& is the Anſwer of a Jury given to the 
ain Court, concerning the Matter of Fact, in any 


be. Cauſe Civil or Criminal committed to their Trial: 

Wherein every one of the Twelve Jurors muſt agree, 

or it can be no Verdict. And theſe Verdicts are ei- 1 Inſt. 226, 
cher General, or Special; General, when the Jury 227. 

vive their Verdict in general Terms according to the 


i a 
for WM Iſſue, as Guilty, or not Guilty, &c. Special, when 

the they find it at large according to the Evidence gi- 

ro en, and pray the N of the Court, as to 

ial what the Law is in ſuch a Caſe. Verdicts are like- 1 Inf, 227; 
Y. MW vice Publick, and Privy; Publick, when given in 

ke Nopen Court; Privy, given out of the Court, before 

id ny of the Judges thereof, and is called Privy 

being to be kept — from the Parties till affirme 

i in Court: But the Jury may vary from their privy 

on Verdict, and when they come into Court, give a con- 


try Verdict, before recorded, but not afterwards. In 3 Inſt. 110. 

Criminal Matters, as Treaſon, Felony, Cc. the Ju- , 1 

ry cannot give a privy Verdict, but it mult be open- Raym. 123; 

ly in Court : Though a ſpecial Verdict, may be in 

Civil or Criminal Cauſes; And in the latter, a Fact 

may be found ſpecially, viz. where a Perſon is in- 

dicted of Murder, the Jury may find him guilty of 

Manſlaughter, Se Defendendo, &. 
Hh 2 Wherg - 
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2 Lill. 645. 


Mich. 22 
Car. B. R. 


2 Lill. 646. 


Kell. 50, 58. 


Dyer. 53, 
1 Inſt, 227, 
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Where the Court ditects the Jury to find a ſpe: 
cial Verdict, in Civil Caſes, one of the Counſel on 
each Side agree upon Notes for it, and draw them 
up, and ſer their Hands to them; and then they are 
to be delivered to the Jury in convenient Tyme, far 
them to conſider of before they give their Verdict: 
And if at the Prayer of either Party, a ſpecial Ver- 
dict is ordered to be found, the Party praying it, i 
to proſecute the ſpecial Verdict, that the Matter in 
Law may be determined: And if either Party delay 
to join in drawing it up, and pay his Part of the 
Charges, the Party deſiring it ſhall draw it up Ex 
parte, But where the Parties diſagree, or the ſpeci 
Verdict is drawn contrary to the Notes agreed upon, 
the Court will rectify it, on Motion: Though if : 
Matter of Fact be left out in the Notes of the ſpe- 
cial Verdict drawn by Counſel, this cannot be 2. 
mended afterwards. When the Counſel are agreed, 
the Jury are called upon whether they agree to find 
the Verdict; and if they anſwer they do, the Ver- 
dict is found, and is to be afterwards entered ac- 
cording to the Notes ſo found. A ſpecial Verdi 
though agreed to by the Counſel, and drawn up 
with their Hands to it, is not a ſpecial Verdict, till 
allowed by the Court. | | 

If: the Plaintiff and Defendant conſent to have 
the Jury find a ſpecial Verdict, yet they may find a 

eneral Verdict; tho, this is not uſual. And if the 
Jory will take upon them to find againſt the Di- 
rection of the Court, any Thing in Matter of Law, 
the Court will receive the Verdict: But if they give 
a falſe Verdict, they are liable to Attaint. The Courſe 
of laying a Fine on Jurors, barely for giving a Ver- 
dict contrary to the Directions of the Court, is con- 
demu d as illegal, and diſus d: So it is, if where gi- 
ven contrary to Evidence; for the Jury may give it 
againſt Evidence, if they know the Fact. If a Jury- 
man withdraw from his Fellows, or keep them from 
giving their Verdict without giving any Reaſon, he 
ſhall be fined ; but if he differ from them in judg- 
ment, he (hall not be fined : In capital Caſes, a Ver- 
dict muſt be actually given; and if the Jury don't 
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2gree upon it, they may be carried round the Circuit | 
till they all agree. 


In Criminal Cauſes, or real Actions, or Addions 2 Lill. 647, 
Qui tam, Cc. if there be any Errors in the Proceed- 644, 646. 


ings, they are not helped, after a Verdict, by the Sta- 
tute of Jeofails, But a Declaration that is not good, is 
in many Caſes help'd after Verdict, by the Statute of 
Jeofails ; Tho' not where the Declaration doth not 
make it appear that the Plaintiff had ſome Cauſe of 
Action to warrant his Proceedings, Cc. And if in 
Action upon the Caſe for Words,the Jury do find Words 
actionable againſt the Plaintiff, and ſo give their 
Verdict; if the Words are not in the Declaration, 
this is not a good Verdict, except other Words 
actionable are expreſſed in the Declaration. A Ver- 


dict will not help a bad Writ ; but if there be no 4 Ann. B. R. 
1 Mod. 292. 


Writ, it is helped by a Verdict. The Statute of 
Jeofails helps after Verdict, as it ſuppoſes the Mat- 
ter leſt out was given in Evidence; and that the 
judge directed accordingly. 


A Verdict muſt in all Things anſwer the Iſſue, 2 Lev. 253. 


or it will be void. But if the Jury fi. the Iſſue 
and more, it is good for the Iſſue, and void for the 
Reſidue. And where a Jury find a Point in Iſſue, 
and a ſuperfluous Matter over and above, that ſhall 


not vitiate the Verdict. If a Verdict be given where Mad. os. 


there is no Iſſue joined, there can be no Judgment 
given upon ſuch a Verdict; but there muſt be a Re- 


pleader to bring the Matter again to Trial. And if a Ver- 1 Saund. 
dict be ambiguous, inſufficient, or uncertain, Judg- 154, 155, 


ment ſhall not paſs on it: Upon an imperfect Ver- 
dict, a Jury ſhall be ſummoned to try the Cauſe 
afreſh, A Verdict found againſt a Record, which 
is of a higher Nature than any Verdict, is a void 
Verdict. But where a Verdict may be any ways 
conſtrued to make it good, it ſhall be ſo taken, and 
not to make it void. If ſo much 1s found in a 
Verdict, as will ſerve the Plaintiff's Turn, it is well 
enough. 2 

| Where a Verdict is found for the Plaintiff, and 
he will not enter it, the Defendant, on Motion, 


may compel him to do it; or the Detendant Cro. El. 11z 


may enter it himſelf, After a Verdict returned 
| Hh 3 In 


1 Lev. 142. 
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1 Inſt. 217. in Court, it cannot be amended ; but before it may, 
If Jurors eat or drink at the Colt of him for whom 
they give their Verdict, before agreed; If they ca 

| Lots whether they ſhall find for the Plaintiff or efen- 

1 Vent. 125. dant ; If any Letter, Cc. be delivered by the Plain. 

2 Lev. 140. tiff, or any in his Behalf to the Jury, concerning 
the Matter in Iſſue, after the Jury are gone from th; 
Bar; or if a Witneſs be ſent for by the Jury, and he 
repeats his Evidence again; the Verdict ſhall be { 
aſide. And where a Verdict is given contrary t 
Evidence, and againſt the Direction of the Court, i 
may be ſet aſide : So in Cafes of Attaint, Cc. Bu 

Wood. Ing, the Court cannot ſet aſide a Verdict which acguis 

648. a Perſon, in a Criminal Cauſe ; as they may a Ver. 

| dict that convicts him, contrary to Evidence, 

On Return of Verdicts, in Civil Cafes, given 2 
the Aſſizes, to the Courts above, the Judges ther 
give Judgment for the Party for whom the Verdi 
15 found. 


Vide Jurozs, Judgment, 


Qtelv, 
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Uiew. 


n the V IEW is for a Jury to ſee the Land in Que- 
ſtion; and is granted in Ejectment, Waſte 
e in and ſeveral real Actions, alſo in Aſſacs of Novel 
Y 10 BY Diſſeiſin, G c. It lies where the Tenant knows not 
Tt, i BY well what Land it is that the Demandant asks. 
But The Court will grant that the Jury ſhall view , Lill. 655. 
zus the Thing in Queſtion for them to try, if the Plain- 
Ve. tif and Defendant will conſent unto it. And tho' 
the Parties do conſent, the gury ought not to view 
1 i BY the Place in Queſtion, without the Directions of 
her BY the Court. It View be denied where it ought to be 2 Lev. 217, 
dd granted, or granted where it ought noy to be, it is 
ror. | | 
By Statute, View of Land is not to be granted 13 E. 1. c. 
but 4 — neceſſary. It ſhall be granted in a Writ 3 
of Advowſon of a Church, &c. And may be had 12 E. 2. 
in any Action where proper, the better to under- 
land the Evidence upon the Trial; in which Caſe, 4 & ; Ann. 
the Courts may order ſpecial Writs of Diſtringas, c. 16. 
or of Habeas Corpora to the Sheriff, requiring him to | 
have ſix of the 4 at the Place in Queſtion, who | 
ſhall have the Matters ſhewn to them, before the 


Trial. | 
Uoid and Uoidable, Vide Exchange. 


Hh 4 Uoucher. 
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Qoucher, 


Ven in Underſtanding of Law, is when; 


Tenant calls another into the Court, who 1; 


1 Inſt. 161, bound to him to Warranty; and is either to de. 


13 E. 1. 


Terms de 
Ley 3581. 


fend the Right againſt the Demandant, or to yield 
him other Lands to the Value, &c. And it extend; 
to Lands or Tenements of Freehold, or Inher- 
2 and not to any Chattel Real, Perſonal, ot 

ix'd. There is likewiſe a Foreign Voucher, when 
the Tenant being impleaded within a particular 
—5 as in London, Cc. voucheth one tg 

arranty in ſome other County, out of the Ju. 


riſdiction of the Court, and prays that he may be 


ſummoned, 


In Writs of Right and Poſſeſſion, it is a good 
Counterplea that neither the Vouchee nor his An- 
ceſtors, had ever Seiſin of the Land, c. 


See Recoveries, 


Uoyer dire. 


7 Dyer dire ſignifies where a Witneſs is examined 
by the Court on Oath, whether he be not a Pai 
ty intereſted in the Cauſe conteſted, either 3s 

laintiff or Defend..nt, as well as the Perſon for 
whom he is a Witneſs. This may be, and ha 
been often done; where a buſy Evidence, not o- 


therways to be excepted againſt, is ſuſpected of 
Partiality. 


* 
— 


Cſcs, 


T oe oft Are RL RAS as 
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Ales. 


n is a Truſt or Confidence repoſed in a 
Man for the holding of Lands, that he to 
whoſe Uſe the Truſt is made ſhall take the Profits. 
Uſes of Land, began very early; And before | 
the Statute 27 H. 8. Feoffees to Uſes were deemed 27 H. 8. c. 10. 
Owners of the Lands; but now thoſe are the 2 Leon. ca. 
Owners to whoſe Uſe they are enfeoffed, and who- 25+ 
ſoever hath the Uſe of the Land, is judged in Poſſeſſion 
of it ; for as before the Statute, the Poſſeſſion ruled 
the Uſe, ſo now the Uſe governs the Poſſeſſion. 
There are two manner of Uſes; /» Eſſe, in 1 Rep. 121. 
Rererſion, and Remainder ; And in Contingency, 
which by Poſſibility may happen in Poſſeſſion, Re- 
verſion, or Remainder. And an Uſe may be raiſed 
two ſeveral Ways. 1. By Tranſmutation, or de- 1 Plowd, 
parting with the Poſſeſſion of the Eſtate. 2. With- 301. 
out Tranſmutation of the Eſtate, by keeping the 
Lands in a Man's own Hands, and making the Poſ- 
ſeſſion be to the Uſe of another. And thoſe Ules 
that ariſe by Tranſmutation of Eſtate, are by Feoff- 
ment, Fine, Recovery, Sc. Thoſe that ariſe with- 
out Tranſmutation, are by Bargain and Sale, and 
covenant to ſtand ſeifed to Ules. 
In Bargains and Sales and Covenants to ſand Plowd. 30). 
ſeiſed to Uſes, ſome Conſideration is neceſſary; And 
natural Affection, Blood, Affinity, Marriage, &c. 
are good Conſiderations to make theſe Deeds ope- 
rate to Uſes ; alſo, they may be good to a Man's Dyer 169. 
ſelf, or Family, without any Conſideration ; but 
not to others. Uſes may be made to a Man and 
the Wife he ſhall marry, or to his firſt, ſecond, or 
third Wife, Cc. And if Parties to a Deed declare 1 Rep. 13, 
that one of them ſhall make a Feoffment, levy a 121. 
Fine, Cc. To the Uſe and Intent that one ſhall 
hold it for his Life, and after his Death another in 
Tail, and after that a third in Fee-ſ1mple, &c. the 
Eſtate ſettleth according to the Uſes declared by the 
Deed, by the Statute of Uſes. But if a Man cove- Daliſ. 112. 
2 nants, 


474 


3 Lev. 306. 


The Common Law Common-Placed, 


nants, in Conſideration of Marriage, to make an 
Eſtate to certain Perſons to certain Uſes ; no Uſe 
ariſes by ſuch bare Covenant, unleſs the Eſtate be 
made accordingly. So where upon Marriage there 
is a Covenant to levy a Fine, except the Fine be 


Cro. El. 4ot. levied : But if a Fine be levied, it ſhall be to the 


1 Rep. 126. 


2 Inf, 19. 


Dyer 369. 
Dyer 186. 


x Inſt, 233. 


3H. 7. c. 4+ 


3 Inſt. 151. 


12Ann. c. 16. 


Uies. 

In Uſes, there ought to be Privity of Eſtate, to 
erect the Uſe upon; and there are four Things re- 
quired to the Execution of a Uſe, within the Sta- 
tute, There mult be a Perſon ſeiſed; And a Cefn 

ve Uſe in Being; There is to be a Uſe in Eſe, in 
Pofleon, Remainder or Reverſion; And the Eſtate 
of the Feoffee, Cc. out of which the Uſes ariſe, 
is to be veſted, or transferred to Ceſtuy que Uſe, But 
there are Uſes of Lands, held by Leaſe for Years, 
and of Chattels Real and Perſonal, that are not execu- 
ted by the Statute. Where Lands are once fold and 
ſettled to Uſes, the Party may not create any further 
Uſes. When the Eſtate out of which an Uſe ariſeth 
is gone, the Uſe is gone alſo. And Uſes may be 
made void, by Releaſe, Power of Revocation, Cc. 

An Ule will not prevent the Dower of a Wo- 
man, after her Husband's Death. And all Deeds of 
Gift, and Grants of Goods and Chattels in Truſt, 
to the Uſe of the Grantor, to defraud Creditors, are 
void. 


See Revocation, 


Clury. 


Sury is the Gain of any Thing by Contract, 
U above Principal Money 3 1 


Conſideration of the Loan of it: And may be of 
Money, Wares, Cc. | 

All Uſury was againſt the Common Law : And 
by Statute, no Perſon is to take for the Loan of any 
Money, above the Value of 5 J. per Centum per An- 
num, and fo after that Rate, for a greater or leſſer 


Sum, 


© 
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Sum, or ſhorter or longer Time, in Pain that all 

Bonds and Contracts to the contrary, ſhall be void ; 

and the Receiver forfeit treble the Value of the Mo- 

ney lent. A Contract for Six per Cent. made before 

this Statute, is not within the Meaning of it : And 

if a Man when Intereſt was at Six per Cent. lent Raym. 197. 

Money at that Rate, and after the Statute comes 

and ſinks the Intereſt to Five per Cent if he con- 

tinues the old Intereſt on that Bond, the Bond ſhall 

not be void; but tis ſaid the Party ſhall forfeit 

treble the Value of the Bond. There can be no Uſury, 1 Lutw. 273. 

without 2 Loan : And if , 1 1 e 100 J. f 

for two Years, to pay for the Loan 301. and if Cro. Tac 30 

he pays the Principal at the Year's End, he hall 

pay nothing for Intereſt ; this is not Ulury, as the 5 Rep. 69. 

Party may pay it at the firſt Year's End, and ſo diſ- 

charge himielf. Sc where a Man by ſpecial Agree- 2 Inſt. 89. 

ment, is to pay double the Sum borrowed, Sc. by 

way of Penalty, for Nonpayment of the principal 

Debt; (the Penalty being in Lieu of Damages) and 2 Roll. Abr. 

the Borrower might repay the Principal, at the 801. 

Time agreed, and avoid the Penalty. Nor is it 2 Cro. 208, 

Ulſury, if the Intereſt exceeds 5 J. per Cent. it poſſibly 508. 

both Principal and Intereſt are in Danger, upon a 

Contingency, or Caſualty ; or where there is a Ha- Show. 8. 

zard that one may have leſs than his Principal; as 

where a Bond 1s to = Money, upon the Return of 

a Ship from Sea, Cc. A Grant is made of an An- 1 

nuity, for Life, G c. And if a Perſon ſecure both ! Cro. 25. W 
li 


Interett and Principal, if it be at the Will of the 
Party who 1s to Pays it is no Uſury, Allo if the 
Lender accepts of a voluntary Gratuity from the 
Borrower, on Payment of Principal and Intereſt ; 5 
Or receives the Intereſt before the Time, Cc. with- * 
out any corrupt Agreement, it ſhall not be within | ' 
the Statute. And Miſtakes in drawing Writings, 3 Cro zor. I 


ſhall not avoid a fair Agreement. 


In Uſury, the Statute is to be pleaded ; and a cor- Eutw. 464. 
Raym. 191. 


Cro. Jac.509. 


Rep. 70. 
ro. 677. 


rupt Agreement muſt be ſet forth. On Information | 
upon the Statute of Uſury, he who borrows the 
Money may be a Witneſs after he hath paid it; | 
but not before. | 

| 


Wager | | 
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Gager of Law. 


T AGER of Law is where an Action el 
Debt or Detinue is brought againſt a Per. 
| ſon, upon ſome ſecret Contract, or A. 


greement, as for Goods, Money, &. 
lent or delivered ; And the Defendant ſwears, and 
certain other Perſons with him, that he owes not 


the Money, or detains not the Goods in manner as 


the Palintiff hath declared. The Party who make 
his Law, ſhall be ſworn directly or abſolutely ; and 
the Compurgators, that they believe it to be true, 
And if the Plaintift appearing, the Defendant ſwears 
that he owes him nothing, and the Compurgator; 
give in their Verdict that they beliere he {wears 
true; the Plaintiff is barred for ever. But the De- 
fendant cannot wage his Law, in any Action but 
Perſonal Actions, where the Cauſe is private. 
Wager of Law is much out of Uſe, ſince the 
Practice of turning Actions of Debt into Actions 
upon the Caſe, ſor Debts on ſimple Contract; and 
Detinue, into Trover and Converſion, Cc. wherein 
the Defendant is oulted of his Wager of Law. 


CUaifs. 
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Maiks. 


Aifs are Goods which are ſtolen and waived 

by a Thief on his being purſued, for fear 
of being apprehended ; which are forfeited to the 
King, or Lord of the Manor. And the King's Of-; Rep. 109. 
ficer, or Bailiff to the Lord, may ſeiſe and keep 
them; except the Owner himſelf make freſh Purſuit, 
and convict the Felon, to have Reſtitution. The Law Cro. El. 694. 
makes this Forfeiture as a Puniſhment to the Owner 
of the Goods, for not purſuing the Felon, and 
bringing him to Juftice. But if the Felon had not 21 H. 8. 
the Goods in his Cuſtody and Poſſeſſion, when he 
fled, there is no Forfeiture ; the Owner may ſeiſe 
— where he hnds them, without any freſh Pur- 

Ult. 

If a Felon leaves ſtolen Goods with an Intent to Moor. ca. 
fetch them at another Time, theſe are not waived; 783. 
ES and leaves them, they are 
WY 


Tarranty. 


Arranty is a Covenant Real annexed to Lands, 

whereby a Man and his Heirs are bound to 

warrant the ſame, to ſome other and his Heirs ; 

And that they ſhall quietly hold and enjoy the 

Lands; and either upon Voucher, or by Writ of 

Warrantia Charte, to yield other Lands and Tene- 

ments to the Value of thoſe that ſhall be evicted by 

an elder Title. A Warranty being a Covenant Real, 1 Inſt. 363 
bindeth to yield Lands in Recompence. 384, &c. 

The Word Warrant, maketh the Warranty; Lit. ; 

And a Deed of Gift, and Exchange, have a War- oz — 
ranty in Law implied. And Warranties are lineal ; * ” * * 
where a Man bindeth himſelf and his Heirs by , 1,q 374. 


Deed to Warranty and dieth, and the Warranty de- 
ſcends to the Heir; which binds the Right of 
Fee ſimple, though not the Right of an Eſtate-tail 


24 unleſs 


1 
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unleſs there be lineal Warranty with Aſſets in Fee- 
ſimple : Warranty Collateral, where the Party upon 
whom the Warranty deſcends, cannot convey the 
Title which he hath in the Land from him that made 
the Warranty, or ſhew that he is his Heir, Cc. As 
if Tenant in Tail, diſcontinues or alienates the 
Lands, and then dieth leaving Iflue, and the Uncle 
of the Iſſue, releaſes to the Diſcontinuee with War- 
ranty, and dies without Iſſue; this is a Collateral 
Warranty to him who is Iſſue in Tail, and bindeth his 
Right without Aſſets, it deſcending upon him, and 
he cannot make Title to the Entail from his Uncle. 
Warranty by Diſſeiſin, is where one that hath no 
Right to the Freehold of another, entereth and con- 
veyeth it away with Warranty. 
arranty may be annexed to any Conveyance of 

Lands, Tenements or Hereditaments. And a War- 
ranty is entire, extends to all the Lands, and is a Bar 
againſt every Perſon on whom it deſcends, of all 
the Right that he hath in the Land; and where ſe- 
veral have a Right, jointly or ſeverally, every one of 
them are barred ; And if one hath a Right, and the 
other nothing, he which hath the ſole Right ſhall 
be barred of the Whole, the entire Warranty de- 
ſcending upon the general Heir. Where the Entry 
is gone, and only a Right of Action left, there a 
Warranty deſcending upon the Heir at Law ſhall 
bind : But where there is a Right of Entry, it ſhall 
not bind. A Warranty deſcending upon an Infant 
ſhall not bind him, in caſe his Entry be lawful into 
the Land to which it is annexed ; but he mult take 
Care not to ſuffer a Niſcent after his full Age, be- 
fore he hath made his ny | 

All Warranties made by Tenant for Life, Cc. of 
any Lands, coming or deſcending on him in Rever- 
ſion or Remainder, ſhall be void; And alſo all Col- 
lateral Warranties made of Lands, Cc. by any 
Anceſtor, who hath not an Eſtate of Inheritance, ia 
Poſſeſſion therein, ſhall be void againk the Heir. 


Marranty of Goods, Vide Sale. 


Warrens, 
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Marrens. 


WW in is a Place privileged by Grant or Pre- 

ſcription, for Preſervation of Beaſts, and 
Fowls of the Warren: Beaſts, ſuch as Hares, Conies, 1 11,6, 233. 
Cc. Fowls, as Partridges, Pheaſants, Woodcocks, 4 Inſt. 318. | 
Ce. And there is no Neceſſity of encloſing 8 Rep. 138. [| 
a free Warren; for it may lie open. But mo 11 Rep. 8). 1 
Perſon can have a Warren, and appropriate to him- | 
ſelf Creatures that are Fere nature, without Licence 
from the King ; Or where a Warren is clauncd by 
Preſcription. 

If Conies eat up another Man's Corn, Cc. no; Rep. 104. 
Action will lie for it: But the Owner of the Corn, 1 Cro. 548. | 
may kill them. Deſtroying of Conies, or Digging Noy 70. = 
wy Coney Boroughs, is not Walte in the Leſſce of j 
a Warren. 


Waſte. Vide Adlon of Cate, 
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Tails, 


Will is the Declaration of a Man's Mind and 
Intent, as to Diſpoſition of his Lands or 
oo, of what he would have done after his 
cath, 
The Common Law calls that a Will, when Land; 
and Tenements are deviſed; and when it concerns 


| Chattels only, it is called a Teſtament, In a Will 


of Goods there muſt be an Executor named ; but 
not of Lands only, an Executor having nothing to do 
with the Frechold, Where Lands are given, it 1s 
called a Deviſe; when Goods and Chattels, a Le- 
gacy. And there is this Diverſity between Lands, 
and Goods ; that when Lands are deviſed 1n Fee, 
or for Life, the Deviſee ſhall enter without any Ap- 
pointment of others; but in Caſe of Goods, there 
mult be the Aſſent of the Executor. 

By the Common Law, in Favour of Heirs, no 
Lands or Tenemeuts in Fee. ſimple were deviſable by 
Will: But now by Statute 32 H.8. All Perſons 
having a ſole Eſtate in Fee-ſimple, of any Lands 
or Tenements, may Give and Deviſe the Same, by 
laſt Will and Teſtament, at their free Will and 
Pleaſure; ſo as ſuch Perſons are not Feme Coverts, 
Infants, Perſons dn ſane Memoriæ, &c, whole 
Wills ſhall not be good in Law. And by the Stat. 
29 Car. 2. fot Prevention of Frauds, all. Deviſes of 
Lands or Tenements are to be in Writing, ſigned by 
the Deviſor, or ſome by his expreſs Directions, in 
the Preſence of three credible Witneſſes, at leaſt; 
And no Deviſe in Writing, ſhall be revoked, but 
by ſome other Will in Writing, or by cancelling 
the Same by the Teſtator himſelf, or by his Direc- 
tion, Sc. And where Nuncupative Wills, by 
Word of Mouth, are made for the Diſpoſition 
of Chattels above 30 J. Value, they muſt be decla- 
red in the Preſence of three Witneſſes, bid to bear 


Witueſs, in the laſt Sickueſs of the Party, Ce. 
| Lands 
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Lands entailed are not deviſable by Will; only Fee- 1 Inſt. 111, 
ſimple Lands, and Goods and Chattels. 115. 
If a Man bid another make his Will, and before plond 10. 
it is done, he dies, the Will is not good. But if 
it be drawing up in his Preſence, it may be good 
for the Deviſes finiſhed. And if an Attorney take 
Notes of a Will, before Witneſſes, when a Perion 
is in his laſt Sickneſs, and before the Will is per- 


fected, ſuch Perſon dies, the Will made from the / 


Inſtructions, hath been held a good Will, tho' the 

Teſtator did not live to ſign it. A Will was made 

ſince the Statute 29 Car. 2. by which Lands were de- 3 Lev. r. 
viſed, but no Name ſubſcribed to it; being ſealed 

in the Preſence of three Witneſſes, was adjudged a 

good Will; the Will being written by the Party 

himſelf, and his Name in the Will, which was eſteem- 

ed a ſufficient Signing. And a Will in Writing Danv. Abr. 
may be a good Will to convey Lands, altho' it be not Tit. Deviſe 
ſealed ; the Statute of Wills ſpeaking nothing of 542. 
ſealing. An Infant makes his Will for Lands, and 2 Lill. 695, 
ſigns and ſeals it in the Preſence of three Witneſſes ; 696. 
though when at Age, he declares and publiſhes ic 

as his Will, yet it is void. But an Infant at 14, 

(though ſome ſay not till 18,) Years of Age, may 

make a Will of his Goods and Chattels. A Feme ! Iſt. 89. 
Sole makes a Will, and gives her Lands to 4. B. 4 Rep. 65. 
whom ſhe afterwards marries; if the dies in his 

Lite-time, vhilſt Feme Covert, the Devite is void. 

Lands purchaſed after making a Will, cannot pals ploud. 347. 
without new Publicatiov. 

It is not ſufficient that the Teſtator hath his Me- 
mory to Anſwer Queſtions when he makes his Will; 
— he ought to _ a — * — — 

nd1 And a Man mult have as good ditpoſing ac. 407. 
News when he revokes his. Will, as when — W 
makes it. But if ſome Witneſſes ſwear that the Te- gwinb. 6). 
ſtator was of perfect Memory, and others that he 
was not; their Teſtimony is to be preferred, which 
depoſe that he was of ſound Memory, tor the Sup» 1 Inſt. 25. 
port of the Teſtament. The Words in Wills are al- Plowd. 162. 
ways conſtrued according to the Intention of the Hob. 34. 
Parties, as near as can be collected; and may have dif- : 
ferent Conſtruction by Law, as to thole in Needs; but 
the Intent mult agree ans Law, and Word: thit 

1 are 


6 Rep. 23. 
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Lit. 586. 


Vaugh. 178. 
Hob. 75. 
Mod. ca. 107. 


\ 


1 Inſt, 27. 


' Eutw. 798. 
Raym. 28. 
Raym. 164. 


1 Sid. 451. 


2 Leon. 


Mod. ca. 106. 


Swinb. 293. 


1 Lill. 457. 
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are inſenſible, and repugnant, are void. A Deviſe 
to a Man and all his Blood, paſſes a Fee-ſimple, A 
Deviſe to a Perſon imperpetuum, is a good Deviſe in 
Fee ; but in a Grant 1t would be but for Life, for 
want of the Word Heirs. A Deviſe of all a Man; 
Inheritance, carries a Fee-ſimple. And if a Man De- 
viſes that 4. B. ſhall be Heir of all his Land, if the 
Deviſor have Fee, he ſhall have Fee. A Deviſe to 
a Man and his Heirs Male, makes an Eſate-tail ; but 
ſuch a Gift in any other Conveyance, would be a 
Fee-ſimple, it not being ſaid of what Body. A De- 
viſe to one who is Heir for Life, Remainder in 
Contingency, Cc. is good; and in theſe Caſes of 
executory Deviſes, the Eſtate deſcends till the Con- 
tingency happens. A Deviſe to an Infant, en ventre 


Ja mere, is good by Way of future executory Deviſe. 


Where a Term 1s deviſed to A. for Life, with Re- 
mainder to B. this Remainder is good by Way of 
exccutory Deviſe, for the Reſidue of the Term. And 
a Term may be deviſed to one for Life, with Re- 
mainders to ſeveral others for Life, when all the 
Perſons are i» eſſe : But if a Deviſe in Remainder be 
to one for Life, who is not then in Being; there no 
Limitation of a Term may be-beyond it. 

A Deviſe may be to one, to the Uſe of another; 
and the Uſe ſhall be executed. But a Condition in 
a Will, as that a Man ſhall not marry ſuch a Perſon, 
Cc. is unlawtul and void; And all Conditions in 
Wills are odious in Law. Deviſes mutt be of a 
Thing, and to a Perſon certain; and Land given to a 
Man who ſhall marry my Daughter, or to a Man 
and his Children, 1s certain enough. If where a 
Legacy is given by Will, the Legatee dies before 
due, the Legacy 1s extinguiſhed, A Man devi- 
ſes 500 J. to his Daughter, if ſhe attain 21 Years or 
at that Age; If ſhe dies before, the Legacy is gone: 
But if the Deviſe had been to be paid her at her A 
of 21, then it is Debitum in preſenti ſolvendum in ke 
turo, and her Adminiſtrator, Cc. ſhall have it, if 


ſhe die before 21. Legacies are not recoverable at 


Common Law; but in the Eccleſiaſtical Court, 
Chancery, or Exchequer. 


4 Where 
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Where Lands are deviſed by Will, the Will ought 
to be proved in the Chancery; If of Goods it muſt be 
done in the Spiritual Court: And a Will both of 
Lands and Goods, may be proved in the Spiritual 
Court. The laſt Will ſhall ſtand in Force: But 
if two Wills are made of one Date, they are 
both void. If in a Will there are two Deviſes of 1 Inſt. 112. 
the ſame Thing, the laſt Deviſe ſhall take Place. Plowd. 341. 
And as a latter Will, doth overthrow a former; ſo 
the latter Part of a Will, overihrows the former 
Part of it. 

A Will has not Force till after the Teftator's I. 165 
Death; but then without any further Grant, Li- 
very, Cc. it gives and transfers Eftates, and alters 
the Property of Lands and Goods, as effectually as 
any Deed executed in a Man's Life-time; and hereby 
Diſcents > prevented, Eſtates in Fee-{1mple, 

Fee-tail, for Life, or Years, &c. may be made. 

And he that takes Lands by Devile, is iu the Na- 

ture of a Purchaler, 


Vide Executozs. 


Withernam, See Replevin, 
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CUitneſl 8. 


Itneſs is one that proves and makes out any 

Thing to a jury on a Trial, by lawful Te- 
ſtimony; and ought to be an indifferent Perſon to 
each Party, and not concerned in the Cauſe. 

An Alien Infidel, (not a Few, who may be ſworn 
on the old Teſtament) one of Von jane Memory, 2 
Party interelted in the Suit, a Wife for or againſt 
her Husband (except in Cates of Treaſon) Perſons 
convicted of Felony, Perjury, Cc. may not be Wit- 
neſſes in a Cauſe. But Kinſmen though never to 
near, Tenants, Servants, Maſters, Attornies for their 
Clients, one of the Jury upon Trial, and all others that 
are not Infamous, which want not Underſtanding, or 
are not Parties in Intereſt, may be Witneſſes, Tho 
the Credit of Servants is left to the Jury. If one by 
Judgment hath ſtood in the Pillory, or been Whipt, 
tor this Infamy, he ſhall not be permitted to give 
Evidence, whilſt the Judgment is in Force: But the 
Recard of Conviction mult be produced, and you 
ſhall not be allowed to ask the Witneſs any Que- 
ſtions to accuſe himſelf, tho you may 1mpeach his 
Credit, by other Witneſſes, as to his Character in 
general; ſo as not to make Proof of particular 
Crimes, - whereof he hath not been convicted, A 
Man that hath ſtood in the Pillory, Cc. may be a 
Witneſs when pardoned. And though Judgment of 
the Pillory, infers Infamy at Common Law, by the 
Canon and Civil Law it imports no Infamy, unleſs 
the Cruſe for which one is convicted was infamous; 


wherefore ſuch ſhall be a good Witneſs to a Will, 
if not convicted of any infamous Act. 

Members of Corporations will not be admitted to 
be Witneſſes in a Cauſe that concerns the Corpora- 


tion; but Inhabitants not free of a Corporation, 
may be good Witneſſes for the Corporation, their 


Intereſt not being concerned: And Members may be 


1 Ventr. 197. 


disfranchiſed on thele Occaſions, A Counſellor, 
Attorney, or Solicitor, 1s not to be examined as a 
Witnels againſt their Clients, being obliged to keep 
their Secrets; but of their own Knowledge before re- 

tained, 


9 —=_ + cw 


The Common Law Common⸗Placed. 
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examined. If the Plaintiff makes one a Defendant 2 Lil. 701. 


in the Suit, on Purpoſe to take away his Teſtimony. 
he may be examined de bene eſſe; and if the Plaintiff 
prove no Cauſe of Action againſt him, his Tetti- 
mony ſhall be good Evidence in the Cauſe. And if 
divers Perſons are made Parties to a Suit, and tome 
found Not Guilty, &c. they may be Witneſſes in 


\ 
\ \ 


the Cauſe. One that hath a Legacy given by Will, Ibid.704,705. 


is not a good Witneſs to the Will; but he may Re- 
leaſe his Legacy, when he ſhall be a Witnels. A 
Perſon any ways concerned 1n the fame Title of 
Land in Queſtion, will not be allowed as a Witneſs 
in the Cauſe, And one that Claims any Benefit by 


a Deed may not be a Witneſs to prove that Deed, 


in Regard of his Intereſt, But in criminal Cales ; 
as of Robbery on the Highway, in Action againſt 
the Hundred; in Rapes of Women, Cc. a Mau or 
Woman may be a Witneſs in their own Cauſe. 


2 Roll. 625, 


Cc. 


One that is to be a Witnets at a Trial, ought not 


to be examined before the Trial, but by Conſent of 


3 Inſt. 


both Parties; and a Rule of Court for that Purpoſe. 


But if a Witneſs is not able to attend the Trial, a 
Judge may excuſe his Non-appearance, and certify 
is Examination, Alſo if a Perſon who gave Evi 


dence in a former Trial, be dead; upon Proof of 


his Death, any Perſon who heard him give Evidence, 
may be admitted to give the ſame Evidence, between 
the ſame Parties. If a Witneſs, ſerved with Proceſs, 
refuſe to appear and give Teſtimony in a criminal 
Cauſe, the Court may put off the Trial, and grant 
Attachment againſt him, And in à civil Cauſe, 
refuſing to appear, being tendered reafonable Charges, 


and having no lawful. Excuſe, Action of the Cale 


my be brought, whereon 10 J. Damages, and other 
Recompence to the Party, ſhall be recovered. A 
Feme Covert not appearing, Action lies agatult the 
Husband and her. 

Witneſſes cannot teſtify a Negative; only an Af- 


firmative. The Teſtimony of one ſingle Witnels is 


ſufficient for the King in all Ciuſes; except for Trea- 
fon, where there mult be two Witneſſes. In other 
criminal Matters, one Witneſs is enough. To a Jury 
one Witnels is lulhcient: The Conunon Law re- 


113 quired 


2 Lill. 505. 


5 Eliz, e. 9. 


1 Leon, 112. 


Mich. 3 Car. 


B. R. 


3 Inſt. 28. 
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quired not a certain Number of Witneſſes; but they 
are required by Statute, in ſome Caſes. And ſome- 
times violent Preſumption, will be admitted for 
Proof, without Witnefles ; as where a Perſon is run 
through the Body in a Houſe, and one is ſeen to 
come out of the Houſe with a bloody Sword, no 
other Man being then therein, Cc. But on this the 
Court ought not to judge haſtily, 


Teſtimonp by TUritings,8c.Vide Evidence. 
(Uomen, See Marriage, 


COreck. 


W Reck ſignifies in our Law ſuch Goods as, af- 
ter a Shipwreck, are caſt upon the Land by 
the Sea, and left there within ſome County : And 
they belong to the King, or Lord of the Liberty. If 
there is no Grant or Preſcription to the Subject, they 
are belonging to the King. But where a Man, or 
any living Creature, eſcape alive out of a Ship caſt 
away, whereby the Owner of the Goods may be 
known, the Ship or Goods ſhall not be adjudged 
Wreck; but ſhall be kept by the Sheriff, and reſtored 
to the Owner, if he Claims them within a Year and 
a Day, and makes Proof they are his. The Year and 
Day is to be from the Seizure : And if the Goods are 
Bona peritura, the Sheriff may fell them within the 
Year, and ſhall be accountable,&c, If Goods wrecked, 
are ſeiſed by Perſons having no Authority, the 
Owner may have his Action againſt them; or if un- 
known, a Commiſſion to enquire, Juſtices of Pea 
Cc. are to command Aſſiſtance for = 
Ships run on Shore, upon the Coaſts. 
Goods loſt by Piracy, or * though they 
come to Land, if there be no Wreck, ſhall be re- 


ſtored to the Owner. Goods floating on the Sea, are 
not Wreck; but belong to the Admiral. 

. Nat only Wreck; but Waits, and Strays, may be 
claimed by Preſcription. 


Writs, 


* 
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(Urits, 


* e XX £- 7. 


War 18 the King's Precept, in Writing under 
Seal, commanding ſomething to be done; or 
giving Commiſſion to have it done, 

Of Writs, ſome are Mandatory; and others , Inf. ... 
Remedial. Some are Original, for ſummoning a ,1,g, 39, Kc. 
Defendant to appear, iſſued before the Suit is begun, 
to begin the Same; and others Judicial, ſent out at- 
ter the Cauſe begun, Writs are likewiſe Real, con- 
cerning Poſſeſſion of Land, called Writs of Entry, 
or of Right ey. the Property: Perſonal, rela- 
ting to Goods and Chattels, and perſonal Injuries; 

And Mixed, for Recovery of a Thing aud Damages. 

Writs are to be grounded on the Action; being the 

Means to bring the Plaintiff to his Right. Original F. N. B. 51, | 

Writs bear Date, Tefte meipſoin the Name of the King; 143. 1 

but judicial Writs bear Teſte in Name of the Chief | 

Jules A Writ without a Teſte is not good; if it Lutw. 337. 
out of the Common Law Courts, it is to bear 

Date ſome Day in Term; (not being a Sunday) but 

in Chancery, Writs ifſue out in Vacation, as well 

as Term-time, that Court being always open. Ju- 2 Lill. 716 

dicial Writs, if erroneous, may be amended. But 

original Writs, are not amendable; if the Error be > 

by Default of the Party who gave Inſtructions. An Fi 

original Writ defective is abateable, if not amendable. 

A new Original may be taken out, where it is not 

amendable. Vide Stat. 8 H. 6. 

In one Writ four Perſons — be included ; but 
there muſt be ſeveral Warrants, from the Sheriff, to 
execute it. The Sherift's Bailiffs cannot execute a 
Writ directed to the Sheriff, without his Warrant. 
Writs may be renewed every Term, until a Defen- 
dant is arreſted ; but in B. K. if the Latitat be not 
renewed in five Terms, you muſt take out a new 
Writ, and cannot renew the old One, Writs are 
to be returned, and filed, to avoid poſt rerminums. 
Where a Writ is iſſued out directed to the Sheriff, Ill 12% 
| I14 when 
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when it comes to his Hands, though the Plaintiff 
require the Writ back again, the Sheriff muſt Return 
it in the Court where returnable ; unleſs the Plaintiff 
procure a Writ of Superſedeas, There are fifteen 
Days between the Teſte and Return of Writs, where 
the Suit is by Original. But by Statute, Delays in 
Suits by reaſon of fifteen Days between the Teſte and 
Return in pertoual Actions, and Ejectments, are re- 
medicd. | | 

All legal Proceedings, ought to take Commence- 
quent by original Writ, Indictment, Cc. 


A TABLE 


TABL 


O F 


HE AD 


A 


Accord, 


Account. 


Acceptance, 


A. 


5 


Acquittal and Acquittance. 


Actions. 


Action Real. 


Action Debt. 

Of the Caſe. 

Of Detinue and Trover. 
Of Slander, | 

Of Treſpaſs and A ſaw. 


\ 


FF 4 "YE POET - 


A TABLE of Heads, | 


Additions. 
Adme «ſur ement. . 
— 


— ee eu ES ona 


wid. 
] 
4 
1 
| 2 


Pr 


I OO 


_ «4 « 
2 7 . W * EF — 0 
- < 4 * C . 
*. vs ” S* +» * 


A TABLE of Heads 


AI. 

Bail for Crimet. 
Bailiffs. 
Bailment. 
Baniſhment, 
Bankrupts. 
Bargain and Sale. 4 
Bar, in Action. x 
Baron and Feme. 


Bills of Exchange. 
Bill of Exceptions. 
Billa vera. 
Blaſpbemy. 

ark Not 


1 Engliſh, 
2 s aſſigned, 
Bribery 
rac 2 


Brokers. 


[ 
Le 


A TABLE of Heads. 


C. 


Cue. 


2 1 s Service, &c. 


Carriers. 
(ertiorari, 
— 

Challenge 

Champerty. 
Chancemedley. Co 
Chancery. Co 
Chaplains; C 
gs q - 

e in Action, 
Church. 0 
2 7 4 0 

Action, 
2 5 96 0 
Clauſum ſregit. | 5 0 
ergy. 

Codiet. "IS 
Coin. 100 
Collateral. 101 
Coll ion. Ibid 
Culluſion. 102 
Colour. 103 
Combat. Ibid 
Commandment. 194 
Commendams. | 105 
Commiſſion of © Rebellion. ; Ibid. 
2 X 106 
Common of Piſcary, &c 109 
Common Lan. 110 
Common Pleas, 171 
q Conc / uſian. Ibid. 
Concord. I12 


Cond il ion: . 


. 


3 3 — * r SS ww TW 


Deceit. 


Declaration. 


Deeds, 


Conditions. Page 113 
Confeſſron. 115 
Confirmation. 116 
Conge d Eſlire 1 13 
Com uration. qu 
Conſiderations. id. 
Conſpiracy. 119 
Conſtables. 120 
Contempts. 122 
Continuando. 123 
Contratts. 124 
Contribution. y 6 25 
Convocation. id. 
conuſance. 126 
Copybolds. 127 
Coroners. 130 
Corporations. 131 
Corruption of Blood. 135 
Coſts. | 
- 15 ” 
Covenants. id. 
Coverture, 139 
Count, and Connterplea, Ibid. 
Courts. if Eng] 1 2 
Carteſy nglan 
Cuſtoms, 142 
Amages. 143 
Damage-feaſant. 144 
Darrein Preſentment, 145 
ay. | —_ 
Debet & Detinet. I4 
Debt. Ibid. 


D | 
— to Evidence. | 
emurrer to Indifiments. 
150 
100 


—5 
continuance of Proceſi; 
171 


hiſement, 
Ibid, 


A TABLE of Heads; 


15; Emblements. Page 18g 

bid, Embracery. I 

1 

bit 5 

17 Eſc 

bid Lee 

159 Eſcrom. . 
160 ;ſplees, A} 
+ E 1 i 
Tol 77 . 1! 
161 Eſftrays. | 
163 ſftreats. 

bil Efrepment. 

16; 8 Eves-droppers. 

bid Evidence, 

bid, Ex ce tions, 


165 Exchanges. 


bid Exchequer. - 

166 Excommunic ation, 

16g Executions, 

bi, BY Executors, 

17¹ Exigent. 

bid, Ex tent, 

bid Extinguiſhment. 

171 Extortion, 

175 

bid, 3 ks 

176 

17] 

bid, F. R 

bl Ailure of Record 216 

ure of Record. 21 | 

F Falſe Impriſonment. © Ibid. | 

Y Falſe Judgment, Ibid. | 
in 


Fealty. / 21 


— 


, r 
* . 
_— Gael 
9 


A TABLE of Heads. 


'Fliobr. © Page 22 
Foreible Entry, : 1 ba 
Foreign Plea. 228 
Foreſts. 229 
Foreftallers. 230 
Forfeiture. Ibid. 
Forgery. Ibid, 
2 4 

duarcher. 232 
— A 1551 
Frantalmoign. 233 
Frank- Marriage. 234 
Frank-Pledge. Ibid, 
Frands. 234 
Freehold. 235 
Freſh Force, 236 
Freſh Suit. Ibid. 
Fugitives. Ibid, 

G. 

Age Deliverance. 237 
G Deming, 1 150 
Von ent. 238 

avelet. 239 
Gifts, 240 
Grant. 241 
Guardians. 243 
H. 
T.4beas _—_ 245 
Habere facias Seifinam, 24 
Heirs. 24 
 Hereditaments. 259 
Heriofs. Ibid. 
Hip hways s 251 
Homage. Fe.” 254 
Homine Replegian40, | 255 
| * Hotchpui, 


_ „ #7 4 
— 8 N of 
* 


A TABLE of Heads: 


27 Hotchpot IM | Page 28 
d. Houſe: breaking. eib 
28 Houſe· burning. 256 
29 Hue and Cry, and Hundred. Ibid, 
z0 
d. a * 
d. | | 
1 2 J. 
2 
d. Dentitate Nominis 253 
3 Lace 259 
4 Feofails. 260 
I, ar lance. 26 1 
4 Impeachment of Waſte. | 262 
5 Impediments. | Ibid. 
6 Implements. | Ibid. 
. Impriſonment. | 263 
. Incidents. 264. 
Incroachments, Ibid, 
Tadiftments. 26 
Informations. 26 
Infants. 269 
roſjers. 271 
er. | 272 
Injunitions. Ibid. 
5 Inmates. | 273 
Inns and Innkeepers, „„ 
. Inquiry and Inquiſuion. 274. 
Inrollment. 27 
| Inſtitution and Induttion. Ibid, 
Intendment and Intention. Ibid, 
a 276 
ntrufion. ; 277 
vintenants and Tenants in Common. I bid. 
ointures. | 279 
ourneys Accounts. 281 
1 HES, | Ibid, 
- 3 
2 
285 
Ibid. 
289 


6 


% 


A TABLE of Heads. 


N and * Pronto 


Page 291 


293 
294 


1 
3 


rere eee. 


3 - TT , Aw YC -. ͤUU— WT 
_ 


' 


A TABLE of Heads; 
Page 321 


154. 
323 
Ibid. 
Ibid 


328 
Ibis. 
Ibid. 
339 


— — — 


A Exe de ol 

at 
f Pregnant. 1 
334 


33 


1810. 


326 


3 
11 


f 


” 
: 


A TABLE of Heads. 


4.3. 


5 


—_—_— 


pP. 
1 P A IN fort & Dare. | Page 371 


P ar 12m 
araphernalia. 
Parceners and Partition, 
Pardons. 
Pariſhes. 
Parks. 
— Par ſonage. 
arſon ar 
nd and Patronage, 


Peers. 


p | 
Priſon and Priſoners. , 
Privies and Strangers, 
Privilege. 

Proceſs. | 

 Prochein Amy. 

Profert in Curia. 

Prohibition. 

Property. 

Protecti 

Proteſtation. 

Purpreſture. 
fs 


A TABLE of Heads: 


Q - 
t 
1840 
1 

R. 


, . . _ ak © b ace AS AM = % ww an . ͤ—--„»» . / 


* 


7225822388888 8888 


32 


A TABLE of Heads. 


a 
f 
; 
4 
4 


A TABLE of Heads; 


.— 

raver | 

mo | 

Treaſure Trove. 2 

Tre 459, 

Trials. ii 

Trover, th: 
464 


Truſts, 
5 465 


Some, Books Printed for W. Mears, 
IJ. Hooke, and J. Corbet. 


IL. THE Practical Regiſter in Chancery: Or 1 
compleat ColleQion of the ſtanding Orders 
and Rules of Chancery; together with the ruled 
Points of Practice there: Collected from the printed 
Chancery Caſes, &c, And interſpers d with Rulez 
touching the drawing of Bills, Anſwers, and other 
Pleadings. In Ott do. N y 
II. The Laws of Sewers, or the Authority of Com- 
miſſioners of Sewers ; Containin their Power of 
Enquiry into Annoyances, and Defects in Repairs 
of Sea Banks and Walls, publick Are and Ri- 
vers, Ditches and Marſh-Grounds, &c. In Ofaw. 
III. The Compleat Pariſh-Officer. Price 1 5. 6, d. 
IV. Lex Maneriorum + Or the Laws and Cuſtom 
of England, relating to Manors and Lords of Ma- 
nors, their Stewards, Deputies, Tenants, and others, 
'viz., Of the Lords Right to Deodands, Feldns Goods, 
Waifs, Eſtrays, Wrecks, and Goods of Felo de þe, 


Za Of the Privileges of their Tenants in ancient De- 
i meſne, and of Widow 's Free Bench, Cc. Of Copy- 


hold Eftates, Courts-Leet, Courts-Baron, and By- 
| Laws there made, and of Amerciaments, Fines and 
Heriots, and how to be xrecoyered. Of Surrenders 
and Admittances to Copyholds, and of Entailing 
them, and of Barring and Diſcontinuing ſuch En- 
tails by Fines and Recoveries in the Lord's Court, 
and by other Methods. Of Leaſes made by Copy- 
holders with Licence, and without ; Alſo of For- 
feitures and other Determinations of their Eſtates, 
The Whole being a methodical Collection of the 
Cales diſperſed in the ſeveral Volumes of the Law 
relating to Copyhold Eſtates. By William Wel ſon, of 
the Middle Temple, Eſq; " 

V. The Student's Companion: Or, the Reaſon of 
the Laws of England, fo as to convey to all Students 
and others, the Fundamental Knowledge of the 
Law. By Giles Jacob, Gent. Price 3 4. 6 d. 

VI. The Second Edition of Law QOuibbles : Or a 
Treatiſe of the Evaſions, Tricks, Turns, Cc. com- 
monly uſed in the Profeſſien of the Law, to the 
Prejudice of Clients, and others ; With an Eſſay on 
the Amendment of the Law. Price 3. 5. 6. 4. 


_— _” x 2 P ww —y 5 ty Fl So 6D I. A ,,, , % %% ˙—%é—:1 , ood. toc as W 


